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Background 
 
It was in the mid-1990s that we started to advise that initial brave band of 
entrepreneurs who could see the opportunities afforded by a combination of 
gambling and the internet. 
  
It is difficult to envisage now, but even by 2001, it was still a minority interest. At that 
time, the UK’s leading legal textbook on gambling law devoted only 17 of its 1,597 
pages to remote gambling. What it did say however was that “at the heart of the 
internet is chaos, and it is that very chaos which may place it outside the reach of 
existing legal controls and which, at the least, makes the application of such controls 
difficult to predict” 
  
Fast forward 5 years or so and some may say the chaos had spread to Great 
Britain’s new gambling laws enshrined in the Gambling Act 2005, which came into 
full force and effect in September 2007. One year earlier than that, Culture Secretary 
Tessa Jowell said she wanted Great Britain to be the "world leader" in online 
gambling and to offer a "hallmark of quality" to players around the world – ironically 
something effectively repeated by the Culture Media & Sport Committee in July 2012 
when it revived calls for a kite-marking system for gambling websites, indicating 
which sites are regulated in the UK. The hope then and now has been that by 
demonstrating best practice in relation to gambling operators here, Britain would be 
influential in improving standards of regulation across Europe and internationally. 
  
In an attempt to lure existing online operators to Britain, in 2006 Tessa Jowell had 
said: "You shouldn't underestimate the reputational advantage that operating within 
our rules will bring." Nevertheless they did. It wasn’t long before Tessa Jowell’s 
ambitions were doomed by Gordon Brown’s onerous and uncompetitive remote 
gambling tax structure. As one industry commentator accurately foretold at the time: 
“the remote gaming duty has been set breathtakingly high, it will do nothing to attract 
the existing offshore industry onshore, and indeed it may have the contrary effect”. 
  
He was 100% right. The vast majority of remote gambling operations accessed by 
British consumers have of course remained regulated overseas ever since. In his 
March budget statement in 2012, George Osborne summed up the position 
succinctly when he said: “90% of online gambling consumed by our citizens is now 
supplied from outside the UK and the remaining UK operations are under pressure to 
leave”. 
  
 
Proposed changes to regulation of remote gambling in Great Britain 
 
Major change is now proposed whereby remote gambling will be regulated and taxed 
on a point of consumption rather than point of supply basis, meaning that, as John 
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Penrose, then the Minister responsible, said when the announcement was first made 
in July 2011: “all operators selling into the British market, whether from here or 
abroad, will be required to hold a Gambling Commission licence to enable them to 
transact with British consumers and to advertise in Great Britain” 
  
In fact the draft Gambling (Licensing & Advertising) Bill published in December 2012 
goes a bit further than that. As originally drafted, it proposed that operators providing 
remote gambling facilities would need to get an operating licence if those facilities 
“are capable of being used” here in Great Britain. By the time of the First Reading of 
the Bill on 9 May 2013, clause 1 had been redrafted, with the consequence that an 
operating licence will be required where no remote gambling equipment is located in 
Great Britain “but the facilities are used there” and the operator “knows or should 
know that the facilities are being used, or are likely to be used, in Great Britain”, 
meaning that if the operator wants to avoid having to obtain a licence, it will need to 
block internet access for customers in Great Britain so that the remote gambling 
facilities are incapable of actually being used here. 
  
As matters stand, it could be May or June 2014 when that change is implemented. 
The Parliamentary Under-Secretary of State for Culture, Media & Sport Helen Grant 
MP said during a Committee Debate on 19 November 2013: “in terms of transition … 
the scheme will start in the spring of 2014”. However, the timescale has slipped a bit 
since then with the Bill due to enter the House of Lords Committee stage on 14 
January 2014 (following its second reading in that House on 17 December 2013).  
 
We do know that two months after the Bill receives Royal Assent, the Gambling 
Commission will be inviting applications for licences from existing operators and 
those new to the British market. The Commission needs a minimum of one month to 
process interim authorisations from existing operators, so the change will go live 
three months after Royal Assent. 
 
Once the Bill is enacted, it will have fundamental bearing on the licensing regime 
here in Great Britain because the present White-Listing system created by the 2005 
Act will come to an end. 
  
Ironically, that same White-Listing system could conceivably have represented the 
most efficient means of creating common standards across borders, had the 
Government instead required that all overseas operators (including those from within 
the EU) should obtain a British licence unless already licensed in a white-listed 
jurisdiction (Alderney, the Isle of Man, Tasmania and Antigua & Barbuda). 
  
However, that is not to be. Instead there will be a transitional period, which will entitle 
(or make eligible) operators already licensed in the existing White-Listed jurisdictions 
and those already licensed in EEA Member States to an automatic transitional 
licence to prevent them from having to cease trading. The Government has been 
keen to convey a reassuring message. In December 2012, when publishing the draft 
Gambling (Licensing & Advertising) Bill, it said: “the system will be light-touch, 
avoiding duplication by relying on the work of other regulators, subject to sufficient 
ongoing assurance of quality and rigour”.  
  
This very much echoed a speech to the Remote Gambling Association a year or so 
earlier by Philip Graf, Chairman of the Gambling Commission, when he had said that 
the Commission would focus on best practice in gambling standards, commenting: 
“We have no wish to duplicate the workings of other regulated jurisdictions. The key 
factors will be adequate compliance, access to information, a system of dispute 
resolution and timely notification of suspicious information, such as money 
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laundering or unusual betting patterns”. He went on to explain that operators whose 
online business is based in other recognised jurisdictions would probably be required 
to have a “mirror server” in the UK, in order to verify information required under their 
licence, but nothing more. Things have moved on a bit since then, and now the 
Gambling Commission takes the view that it may only be if it is not confident about 
gaining access to data from operators on a timely basis that it will require a mirror 
server. 
 
Whilst we have been told that the Gambling commission will be the first jurisdiction to 
adopt the Multi-Jurisdictional Business Form developed by the International 
Association of Gaming Regulators, we await more information about the detail of the 
transitional process itself. Presently we know little more than what the Commission is 
stating on its website, namely: “We will ensure a smooth transition for operators to 
the new regulatory system.  Overseas operators currently lawfully providing remote 
gambling into Britain will continue to be able to do so, providing they apply for the 
relevant licences at the correct time.  We expect that operators will be able to make 
an application for a licence prior to the regulatory reforms coming into force. An 
operator whose application has not been determined by us before the new regime 
commences will be issued with an interim licence, allowing it to continue to operate 
pending the final determination of its application”. 
  
 
The reason for the proposed regulatory changes: consumer protection or taxation? 
 
So what’s the real reason for the proposed change? First of all, the official 
Government position. 
  
When John Penrose made his announcement in July 2011 that the Gambling Act 
2005 would be amended so that remote gambling is regulated on a point of 
consumption basis, he described the proposals as: “an important measure to help 
address concerns about problem gambling and to bridge a regulatory gap, by 
ensuring that British consumers will enjoy consistent standards of protection, no 
matter which online gambling site they visit”. 
  
He expressed the Government’s view that “these reforms will ensure consistency 
and a level playing field as all overseas operators will be subject to the same 
regulatory standards and requirements as British-based operators”. 
  
He described as “unfair to GB-licensed gambling operators” the fact that their 
overseas-based competitors benefit from access to the market in Great Britain 
without bearing a fair share of the costs of regulation, or of research, education and 
treatment of problem gambling. 
  
He went further in his evidence before the Culture Media & Sport Committee in 
January 2012 when he said: “because the industry is changing so fast, 
technologically as much as anything else, and because it is internationalising so fast, 
this is an area of consumer protection that can only get worse if we don’t fix it now” 
and he talked of concerns currently that British consumers could find themselves 
gambling with “the equivalent of Arthur Daley Dodgy Gambling Inc. based in North 
Korea”. 
  
The subsequent Minister Hugh Robertson stuck to the same script. In his foreword to 
the draft Bill he said: “The Government believes that the current system is flawed and 
can no longer adequately ensure the continued protections for British consumers the 
Act envisaged in a changing European and International landscape”. More recently, 
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in February 2013 the most senior DCMS Civil Servant Jonathan Stephens told the 
Culture Media & Sport Committee that: “the basis of the Bill is the concern about 
player protection and consistency of regulation that we have set out. In parallel, the 
Treasury has developed its tax proposal but the two are not dependent on each 
other”. 
  
So that’s the Government’s position. There is nothing new about that. It was 
supposedly the challenge to a sufficient level of British consumer protection that had 
led the previous Government to launch its consultation in March 2010 on the 
regulatory future of remote gambling in Great Britain. 
  
But is that the real reason? If so, one might expect the regulator to have at all times 
towed the Government line, bearing in mind its statutory obligation to ensure that 
crime is kept out of gambling, that gambling is fair and open and that children and the 
vulnerable are protected. So what exactly has the Gambling Commission said? 
  
In January 2012, Jenny Williams, Chief Executive of the Gambling Commission, 
admitted to the Parliamentary Committee that, with the benefit of hindsight, it had 
been a mistake for the Gambling Act 2005 to have introduced a regulatory system 
based on point of supply, which meant that gambling was deemed to be taking place 
wherever the gambling operator was based, rather than on point of consumption, 
meaning where the customer was based. She went on to say that the Government 
was proposing change partly as a result of the ways in which things have been 
developing in Europe – meaning the steady movement towards individual national 
approaches to regulation and taxation of remote gambling in each Member State. 
However, more recently, giving evidence to the Public Bill Committee on 12 
November 2013, she said: “for me, this is about regulation and about consumer 
protection”, which of course it has to be if the Government is not to lay itself open to 
judicial challenge. 
  
Nevertheless, many believe that the principal reason why the British Government has 
revised its approach to the EU Treaty provisions is to enable it to retain revenue that 
has been disappearing offshore. 
  
The Culture, Media and Sport Committee warned in July 2012 that “the Treasury still 
needs to work with industry stakeholders to establish the correct level for online 
gambling taxation, taking into account the need to encourage companies to accept 
UK regulation and taxation and to discourage the formation of a grey market”. This 
came as no surprise given much publicized projections by Deloitte that retention of 
15% GPT – which currently remains the intention – could result in 40% of British 
punters turning to unregulated markets where operators would be able to offer a 
better deal to punters.  
 
Whilst there is clearly a degree of speculation in that projection, more recently HM 
Treasury has itself estimated that as many as 20% of British punters may resort to 
unlicensed/untaxed operators, compared with the less than 5% currently believed to 
be doing so. Giving evidence before the Public Bill Committee on 12 November 
2013, Alison Pritchard, Head of Gambling and Licensing at DCMS sought to clarify 
this estimate, saying: “the Treasury assessment is that there will be a 20% gap in the 
taxation that it would be able to obtain. That is not necessarily the same as an 
enforcement gap because although … there may be an element that is unlicensed, it 
will also relate to issues such as tax avoidance and the administrative issues to do 
with acquiring tax from licensed operators. So the enforcement gap is not necessarily 
the same as the Treasury’s assessment of a taxation gap”. 
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All of this leads to the key question. What will the tax rate be? The Remote Gambling 
Association is seeking a rate of no higher than 10%. Otherwise, a higher rate may be 
considered so unattractive that operators presently targeting the UK will chance their 
arm by continuing to transact with and advertise to British customers without getting 
the required operating licence from the Gambling Commission. Jenny Williams 
appeared to think this might not be the case. In her evidence to the Culture Media 
and Sport Committee in 2012 she said that she expects “hundreds” of licence 
applications. HM Treasury has officially stated that it expects compliance levels with 
the new remote gambling taxation regime to be high “as the measure will be 
accompanied by further supporting legislation”. 
  
Major concerns have been expressed about adverse financial consequences for 
operators despite the Government expressing the view in December 2012 that: 
“operators in well-regulated jurisdictions whose regulators can provide … the 
necessary compliance information will not face significant increases in licensing 
costs”. In January 2013, the Remote Gambling Association went as far as telling a 
Parliamentary Select Committee that the proposed changes could cost companies 
hundreds of millions of pounds and drive smaller companies out of business. 
Certainly there will be gambling tax consequences plus a requirement for all licensed 
operators to contribute to British problem gambling research, education & treatment 
and regulatory costs.  
  
 
Enforcement 
 
So what will the British Government and the Gambling Commission do to ensure that 
the new regulatory regime will be enforced? That was a question which troubled the 
Culture, Media and Sport Committee, which concluded in its July 2012 report that: 
“there are numerous difficulties in effectively enforcing regulation on an online market 
where a large number of suppliers are based in other jurisdictions” and 
recommended that: “It is ……. important that effective enforcement methods are put 
in place to prevent unlicensed companies from operating into the UK and …. the 
Department for Culture, Media and Sport and other agencies also work to encourage 
international cooperation and a common approach”. 
  
The Committee went on to level criticism at the Government saying: “It is vital for the 
Government to recognise that the success of any new regulatory regime for online 
gambling will rest on the development and implementation of effective enforcement 
mechanisms for regulation. The Government’s proposals for the regulation of remote 
gambling remain very unclear particularly with regard to how the Gambling 
Commission intends either to approve and monitor regulators in other jurisdictions or 
to directly regulate and licence all the individual companies which operate in the UK”. 
  
That criticism is likely to have been based partly on the fact that the Government had 
up to then been silent on such enforcement measures as website and financial 
transaction blocking, but even those are far from effective. Andre Wilsenach, CEO of 
the Alderney Gambling Control Commission, told the Culture, Media and Sport 
Committee that “blocking mechanisms don’t work” and that at best they are 
“defensive mechanisms”. 
  
Matthew Hill, Director of Regulatory Risk & Analysis at the Gambling Commission, 
told a conference in London in June 2012 that: “ISP blocking is at best mixed and 
where it works is incredibly labour intensive and takes your average 14 year old in 
the bedroom about 10 seconds to evade anyway so we are very realistic about the 
extent to which we will be able to rely on powers like that”. 
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Many consider that present enforcement powers against overseas operators are 
insufficient. Indeed the Gambling Commission has gone on record to say that it 
“currently has limited powers to take action against the advertising of foreign 
gambling where the parties in question are located overseas”. Indeed the 
Government said in its response in January 2013 to the Select Committee report 
published in July 2012 that: “The Government agrees with the Committee that there 
should be an effective enforcement mechanism for regulating online gambling, and 
[it] will work closely with the Gambling Commission to ensure this is the case”. 
  
However, it does not appear that the Commission is to be given greater powers than 
it has currently. Proposed amendments to the Bill to enable the Gambling 
Commission to block internet access and internet protocol addresses and to conduct 
financial blocking were not pushed to a vote during the Committee Debate on 19 
November 2013 with the consequence that enforcement will instead focus on the 
advertising ban. The Government spokesman in the House of Lords, Lord Gardiner 
of Kimble, said during the second reading debate on 17 December 2013 that: “we do 
not rule out blocking in the future should it become appropriate, necessary and 
demonstrably effective”, adding: “where illegal operators attempt to target British 
consumers, the Government and the Gambling Commission are confident that action 
can be taken through existing enforcement mechanisms to disrupt and stop unlawful 
gambling. These include action on illegal advertising, player education and, 
ultimately, prosecution”. 
 
So the Government does not seem to think that the Gambling Commission will be a 
regulator without teeth. Jenny Williams appears to agree with them. Giving evidence 
before the Public Bill Committee on 12 November 2013 she said: “we have some of 
the most extensive powers of any of the regulators we deal with … We have all the 
teeth we need for player protection if we can regulate all those supplying the British 
market – we currently only do 15%; that is where we are currently lacking the teeth – 
which is what the Bill provides”. She also addressed the question of ISP or URL 
blocking stating that it was the “general view” of the Gambling Commission and 
Ofcom that ‘If you have a good open market with a wide range of products and other 
ways of tackling the illegal market, it is a totally disproportionate use of resources 
and can have a lot of unforeseen effects” but “it might become sensible at a future 
stage, in particular if the black markets were to become more of a problem than we 
expect, but we really do not expect it to be a significant problem in the UK market”. 
   
 
The possibility of a judicial challenge 
 
There has been speculation that William Hill and/or the Gibraltar Betting and Gaming 
Association might mount a legal challenge to the plan to introduce a 15% point of 
consumption tax for offshore operators, the former having called the proposed 
regulatory changes a “weak cover for the proposed new taxation measures” and 
asked for a 5% tax rate instead of 15%. The Gibraltar Betting and Gaming 
Association provided written evidence to the Committee scrutinising the draft Bill, in 
which they said they would have “little alternative” but to initiate legal proceedings if 
the Bill is passed, describing it as  “misconceived and unwarranted on any objective 
analysis of the online gambling industry and the levels of consumer protection 
achieved by the existing UK regime”. One can understand their concern, bearing in 
mind that Gibraltar-licensed gambling companies account for 12% of all jobs in the 
territory and 15% of Gibraltar’s tax revenue. Indeed former chief minister Sir Peter 
Caruana warned in November 2013 that introduction of the new point of consumption 
tax could bring about a loss of 1,300 jobs in Gibraltar. 
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Earlier in the year, Philip Davies MP, a member of the Select Committee and a 
former bookmaker himself, questioned whether the Bill was “a solution looking for a 
problem?” He asked Clive Hawkswood, Chief Executive of the Remote Gambling 
Association, if a legal challenge from the RGA members is dependent on what tax 
rate the government chooses. The reply was: “No one wants to challenge the 
Government if we can avoid it, but it could lead to an EU challenge if necessary”. If 
any challenge is progressed, the British Government will have to prove that it is 
necessary to change the existing regime in order to better protect British customers 
and, in the process, refute the allegation that the main motivation for change is a 
desire to increase tax revenues. 
  
So can it realistically be said that the British consumer will be better protected? To 
answer that question, one needs to start by asking what evidence exists that the 
consumer is not already adequately protected. 
  
One answer to that question lay in the Impact Assessment which accompanied the 
previous Government’s March 2010 Consultation on the Regulatory Future of 
Remote Gambling in Great Britain. That document stated explicitly that no specific 
public protection issues had yet arisen notwithstanding that 12% or thereabouts of 
the adult population in the UK participate in some form of remote gambling. 
  
It is also worthy of note that no specific issues of concern in terms of problem 
gambling linked to remote gambling were identified in either: 

• the 2010 Gambling Prevalence Study published in March 2011 or 
• the 2012 report of the Culture Media and Sport Committee which put it no 

higher than there being “a possible link between online gambling and problem 
gambling”. 

  
Indeed in January 2012, Phil Brear of the Gibraltar Gambling Commission had 
informed the Culture, Media and Sport Committee that, following an informal 
consultation amongst online regulators, only a handful of complaints each year from 
British consumers could be identified. The Committee also received from the 
Gambling Commission evidence that notwithstanding their offshore status “the vast 
majority of the largest operators and those with the greatest UK-facing business have 
sufficient social responsibility measures in place and those with identified 
weaknesses only accounted for a small percentage of the customer base”. Indeed 
that appeared to be accepted by the Government in the papers accompanying the 
draft Bill published in December 2012. 
  
When asked by the Culture, Media and Sport Committee if there were currently any 
jurisdictions whose licensing practices were not up to Gambling Commission 
standards, the Commission’s Chief Executive Jenny Williams replied: “It is a problem 
of lack of knowledge … It is not proven, if you like. We just do not know”.  Indeed, to 
the contrary the Committee received evidence from regulators from some White 
Listed jurisdictions that they implemented regulatory processes that were in some 
instances more stringent than those in the UK and the Government acknowledged 
this in December 2012 commenting on “the robust regulatory regimes we know are in 
place” in those countries. 
  
For example the written submission to the Committee from the Isle of Man 
Government made the following points:  

• “The Isle of Man has specific legislation and robust supervisory requirements 
for its online gambling sector and this framework provides a number of unique 
protections for all consumers, including those from the UK, over and above 
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what are considered regulatory norms”.   
• “UK customers benefit from the increased competition and in the case of Isle 

of Man based operators, the innovative competitive behaviour has resulted in 
the customers receiving extra benefits, for example, through the mandatory 
segregation and protection of player deposits and winnings”. 

  
This leads to what was at the time perhaps most damning to the Government’s 
“consumer protection” argument, namely the reply given by John Penrose to the 
Culture, Media and Sport Committee’s question in January 2012 whether in the Full 
Tilt circumstances the Gambling Commission would have done anything different 
from the Alderney regulator in relation to ring-fencing of funds. He told the Committee 
that the Gambling Commission considered it would be too burdensome, and would 
render the industry too uncompetitive, to require operators to hold a separate 
players’ winning account, or appropriate insurance, or to provide a guarantee that 
repayment to players could be made at all times.  
  
Bearing in mind the (albeit differing) safeguards in this respect on licences granted 
by regulators elsewhere, it is very much open to question whether the British 
Government could realistically have contended that it had stricter regulatory 
standards than elsewhere. Indeed that seems to have been accepted in light of the 
Government’s response to the Culture, Media and Sport Committee report when it 
announced that: “The Gambling Commission will be consulting on the appropriate 
measures that can be required of operators to protect customer funds against fraud 
or insolvency”. That consultation process “Protection of customer funds: proposals 
for amendments to current licence condition 4 for all gambling operators” 
commenced in September 2013, concluding on 4 December 2013. 
  
It is not surprising that efforts are (some would say belatedly) being made to achieve 
something akin to the protection of player funds that exists in other jurisdictions, 
bearing in mind that the Culture, Media and Sport Committee had previously 
concluded that the existing White Listing system had succeeded in providing 
sufficient player protection, stating: “We have seen no evidence that the existing 
White Listed jurisdictions pose a greater threat of problem gambling than UK or EU-
Based operators”. Indeed the Government said in December 2012 that it “recognises 
that the majority of operators currently targeting British consumers are subject to 
established and effective regulatory regimes”. 
  
One might have expected that after all the time it had to prepare its arguments when 
publishing the draft Bill, the Government would have come up with rather more 
convincing arguments of the need for greater consumer protection than it did. Some 
fairly wishy-washy statements were made about: 

• Some emerging European jurisdictions where very little is known about the 
level of regulation and consumer protection – however, all that has emerged 
is a vague concern that countries such as Bulgaria and Latvia may have an 
impact on British consumers. 

• Different regulatory standards and approaches overseas which mean that 
British consumers may experience varying levels of protection – but “where’s 
the proof of adverse consequences for British consumers?” 

• Deficiencies in some remote operators’ arrangements for preventing 
underage play – but “which operators and to what level are their 
arrangements deficient?” 

• A potential risk of match fixing and suspicious betting practices taking place 
on overseas licensed sites – but “what about the numerous overseas 
operators who do in fact voluntarily share information with the Gambling 
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Commission?” 
  
All of that wishy-washiness nevertheless resulted in an apparently inescapable 
conclusion by the British Government that “the regulation of overseas based remote 
gambling operators selling products in Great Britain is not working as well as 
intended and has become unsustainable”. But where is the evidence of that? I’ve not 
seen it. Neither has Phil Brear who has criticized the Bill in unequivocal terms, 
saying: “There is wide consensus that the Bill is based on a series of false and 
exaggerated assertions, and that it will reduce protections, whilst increasing costs for 
UK consumers, and do nothing for the integrity of sport. It will also destabilize what is 
now a safe and secure, well regulated industry, as it will encourage unregulated 
suppliers across the world to target the UK market”. 
  
In his budget statement on 21 March 2012 the Chancellor of the Exchequer said 
nothing about the need to introduce measures to improve player protection or to 
better regulate the gambling industry. Instead he said that the proposed taxation 
changes that will accompany the regulatory changes will “protect jobs here”. One can 
understand why those threatening to challenge the Government on the basis that the 
proposed reforms are not EU compliant believe they may have sufficient grounds to 
do so. They are not alone. For example, during the Second Reading of the Bill in the 
House of Commons on 5 November 2013, Philip Davies MP challenged one of his 
own Parliamentary Party colleagues John Whittingdale who had chaired the Culture, 
Media & Sport Committee by saying: “I challenge my hon. Friend … to stand there 
and say with a straight face that he believes the Bill is all about regulation. Might he 
concede that it is more to do with taxation than regulation?”  He was even more 
specific subsequently, stating: “We all know what is behind the Bill and we do not 
need to guess: it is all about filling the Treasury’s coffers”.  
  
Giving evidence to the Public Bill Committee on 12 November 2013, Peter Howitt, 
Chief Executive of the Gibraltar Betting and Gaming Association said that if a judicial 
challenge to the Bill were to be made it would be on the grounds that the Bill “is a 
disproportionate response to the stated objectives. It would require additional 
licensing and regulatory cost to people where there is no evidence”.  
 
Were there in fact to be such a judicial challenge, based on EU law principles the 
British Government would have to show that the proposed new licensing regime is: 

• justified in the general public interest 
• suitable for achieving its desired objectives 
• necessary and proportionate and 
• applied in a non-discriminatory manner 

and will not in fact result in a growth in black market gambling beyond the reach of 
the Gambling Commission’s enforcement powers whatever those may turn out to be. 
This said, the European Commission stated in March 2013 that it did not plan to 
criticize the Bill (notwithstanding a formal objection having been made by Malta) and 
the Culture Media & Sport Committee published a pre-legislative scrutiny report in 
May 2013 in which it concluded: “Although we cannot rule out the possibility that a 
disgruntled remote gambling operator or association might try to bring a case against 
the UK in the European Court of Justice, we are satisfied that the Government has 
considered the compatibility of the proposed legislation with EU law”. However, it 
notably “expressly declined” to opine whether or not it accepted the Government’s 
assertion that taxation is not the Bill’s primary driver. 
 
Debate amongst industry commentators has focused on whether, if a challenge is 
nevertheless to be made, the Bill might be delayed, regardless of the actual outcome 
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of the challenge. During a Committee Debate on 19 November 2013, the 
Parliamentary Under-Secretary of State for Culture, Media & Sport said that she was 
not aware of any significant challenges and that “the Bill will proceed in the normal 
fashion, regardless of whether there are any challenges whatsoever” on the basis 
that “the Bill is legally sound”. Time will tell whether that will be the case.  
 
 
So where now on taxation? 
 
The current taxation system for online gambling is levied on a point of supply basis, 
meaning that only those companies based in the UK are taxed here. When 
announcing the 2012 Budget the Government announced that it would move to 
taxing it on a place of consumption basis whereby “operators will pay tax on 
gambling profits generated from customers in the UK, whether the supplier is in the 
UK or elsewhere”. It went on to say that “Legislation will be introduced in a future 
finance bill and the measure is planned to be introduced in December 2014, although 
the implementation date will be kept under review”. A consultation on “detailed 
design characteristics” was published in April 2012.  
 
On 16 August 2013 the Government published a summary of the responses to its 
consultation, together with a draft Tax Bill. Although only 40 responses were received 
to the consultation, they included responses from most of the 
directly affected interested parties. One major focus of the responses was on what 
will be the definition of a "UK customer". In this respect, the consultation had 
proposed that operators should be required to take "reasonable steps" to determine 
the location of their customers, prompting concerns: 

o as to what would or would not be reasonable and  
o that it would be difficult and costly to determine a customer's physical location 

at any one time.  
 
Taking into account the view expressed by the majority of respondents, the 
Government has concluded that the definition of "UK customer" will be based on 
where he or she usually lives. The consequence is that remote gambling undertaken 
by a customer who usually lives in the UK whilst temporarily abroad will be liable to 
tax, but one who usually lives abroad whilst temporarily in the UK will not be. 
 
HMRC will be publishing guidance to operators on determining the place where 
customers usually live in advance of December 2014 when the new place of 
consumption based tax regime will come into force. This is likely to include 
requirements for customer self-verification, the use of geo-location software 
technology and verification of a customer's registered payment address. 
 
Another major concern expressed by respondents was that there should exist a 
strong and robust enforcement regime since the absence of this would serve to 
distort competition in favour of non-compliant operators who would seek to evade 
paying tax that is lawfully due, as well as potentially compromise customer protection 
and UK tax revenues. This was met by Government proposals that those who seek 
to evade the tax will face up to seven years in prison and unlimited fines. Additionally 
it said that: 
 
• HMRC will work with amenable jurisdictions to recover outstanding tax debts 

and in other cases require the appointment by an operator of a joint and 
severally liable fiscal representative; additionally operators with a poor 
compliance history would be required to provide HMRC with security. A 
criminal offence would be committed were an operator to fail to comply with 
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either of the last two stated requirements 
 

• In serious cases of non-compliance involving non-rectification within a 
reasonable period, HMRC will initiate a process that will require the Gambling 
Commission to suspend an operator's remote operating licence; such cases 
would include: 

o failure to register for duty 
o failure to adhere to key registration requirements 
o breach of a time to pay agreement (in the absence of a replacement 

agreement) 
o non-payment of an HMRC assessment for unpaid duty (in the absence 

of any appeal) 
o failure to pay tax due over a time/amount threshold 

 
• HMRC will require the Gambling Commission to revoke an operator's remote 

operating licence within 6 months following such suspension of the licence in 
the absence of fulfilment of any outstanding tax requirements (subject to any 
appeal by the operator) and 
 

• the Gambling Commission will be prohibited from issuing a new remote 
operating licence to any operator who has previously had such a licence 
revoked until/unless any outstanding tax failures are rectified. 

 
Insofar as the necessity for enforcement measures is concerned, unless this is 
adequately addressed from both a tax and regulatory perspective, fears will 
remain that one unintended consequence of the Government’s reforms will be a 
substantial increase in black market gambling as customers turn to unlicensed 
operators able to offer substantially more attractive bonuses and incentives than 
those saddled with the increased cost of operating pursuant to a British licence, with 
the consequential distorted competitive environment and lesser protection the British 
public will experience in those circumstances. 
 
The Summary of Responses document stated that most respondents were content 
with the proposed arrangements for general betting duty payable by bookmakers and 
betting exchanges, but it is clear that concerns were expressed about the tax 
treatment of marketing costs, promotions and incentives, including bonuses and free-
plays. However, those concerns seem have fallen on deaf ears with the Government 
stating that it intended to make no changes to the current treatment of such 
items. However, one proposed change meriting comment is the intended clarification 
that the person liable for remote gaming duty will be that "with whom the customer 
contracts or enters into arrangements with for the gamble", bearing in mind that 
instances can arise where it is unclear whether, particularly in cases where the 
software for remote gambling is provided by a third party, the person providing the 
facilities for remote gambling is (a) the provider of the network or (b) the operator 
with whom the customer gambles. 
 
There has been a growing resignation to the fact that the introduction of a point of 
consumption tax regime is inevitable. However, that did not stop some respondents 
to the consultation from arguing that the proposed reform would damage profitability 
and distort competition (in the absence of a strong and robust enforcement regime). 
Some emphasised the need for the 15% gross profits rate of tax to be reduced 
and/or that operators should be allowed to recover input VAT paid on purchases 
against their gambling duty liabilities, albeit that such matters were beyond the scope 
of the consultation. The rate of tax is clearly key and operators will be hoping that HM 
Treasury heeds the warning by the Culture Media and Sport Committee in its pre-
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legislative scrutiny report on the Gambling (Licensing and Advertising) Bill that “the 
Treasury should bear in mind the need to avoid setting it at so high a level that 
companies and their customers are driven into the black market”. 
 
It should be noted that a new sub-clause has been added to the Gambling (Licensing 
and Advertising) Bill designed to repeal section 26B of the Betting & Gaming Duties 
Act 1981 so as to exempt from remote gambling duty – pending implementation of 
the taxation changes in December 2014 – the new category of remote gambling 
operators who will have to hold a remote gambling operating licence once the 
changes being introduced by the Bill are enacted. 
 
We will report on further developments as they occur but in the meantime please do 
not hesitate to contact us if you have any enquiry arising from the above or if you 
plan to operate in Britain in the future and wish to apply now for a licence to do so 
whilst waiting for the legislative change to come into effect. 
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