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A “global legal update” – this title reminds me very much of an international gambling 
conference at which I was speaking about 15 years ago. Panelist 1 was introduced 
as an expert on Nevada gambling law. Similarly panelist 2 was a gaming regulator 
from New Jersey. And so on and so on: gambling experts from Illinois, Louisiana, 
Michigan, and then it was time for me to be introduced as the final panelist: “David 
Clifton from London – who’s going to tell us about the rest of the world”! 
 
So having sworn I’d never land myself with that task again, here I am with history 
repeating itself. A global legal update in relation to gambling-style social gaming in 
the space of half an hour or so. Quite a daunting task.  
 
So let me start by summarizing a number of quotations, concerns and criticisms with 
which you will be familar: 
 

• some of the games are so closely imitating casino games that customers 
think they are actually gambling 

• if the games look like gambling then they should be treated as gambling 
• the introduction of these games is merely another way for customers to lose 

money   
• the games are escaping the regulation associated with casino games 
• there are special dangers associated with these games because of their 

potentially addictive characteristics 
 
Nothing surprising there, you may think – in relation to your industry you’ve heard it 
all before.  
 
Well actually, we have heard it all before but these were the concerns that were 
being publicly aired in 2002, not about social gaming but about fixed odds betting 
machines (FOBTs) in licensed betting offices. 
 
Despite continuing controversy, those machines are still to be found in betting shops 
eleven years later. That is notwithstanding a legal case brought by the Gaming Board 
for Great Britain (the predecessor of the Gambling Commission) against the 
Association of British Bookmakers concerning the legal status of fixed odds betting 
machines. That case was withdrawn by the regulator before it came to trial. Do you 
know why? It was because the bookmakers volunteered self-regulation by way of a 
Code of Practice. “Self-regulation” – the very question staring your industry in the 
face at the moment. 
 
FOBTs have been described in the popular press as the “crack cocaine of gambling”. 
That’s the very same press that has more recently published a headline about your 
industry, proclaiming that Facebook is 'creating a generation of gambling addicts 
because of the site's Las Vegas style games'. 
 
The word “imagineer” cropped up a number of times during the conference 
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yesterday. Can I ask all of you please just to imagine that on the screen now is a 
slide saying: “plus ça change, plus c'est la même chose”. Particularly apt to make 
comment in that language given the attitude towards social gaming being adopted by 
the French and Belgian regulators – but more of that later. 
 
On the subject of language, what came across loud and clear yesterday was the 
problem of phraseology to describe the activity we are all here to contemplate. Is it 
“social gambling”, “social gaming”, “gambling-style social gaming” or, as Heather 
Wardle suggested during her presentation yesterday “social gambling games”? Does 
it matter as the boundaries between social gaming and commercial gambling are 
increasingly blurring? The answer, according to this country’s Responsible Gambling 
Strategy Board is yes, because it raises issues of morality, ethics, law and social 
responsibility, with particular implications for the young. 
 
In this respect, I was intrigued by a comment yesterday about operators wanting to 
do whatever they can to get a customer to “crave” winning – the “infinite loop” it was 
called. No doubt a very effective business strategy but some might say that this is 
precisely the sort of addictive behaviour that causes concerns to gambling 
regulators, particularly when it is within the control of a social gaming operator (unlike 
a real money online gambling operator) to “fine-tune” its RNG, modify the maths to 
increase customer acquisition and, in the freemium model, to increase customer 
spend. 
 
We received some very insightful information yesterday – the US accounts for 40% 
of the worldwide social gaming custom base, Europe 25%, Asia 25% leaving the rest 
of the world at 10%. Why is the proportion so high in the US? I agree with Vaughan 
Lewis’s comment just now that it’s because social gaming is unregulated in a country 
where real gambling online has for so long been prohibited. 
 
Although different definitions exist under various US state laws – many of which were 
enacted before the rise of the internet – a general rule exists that gambling requires 
the presence of the following three elements:  

• payment of some form of consideration (meaning staking or risking something 
of value)  

• chance (determining the outcome) and 
• a prize (in terms of something of value).  

with the consequence that social games are not gambling if they eliminate just one of 
these three elements. 
 
The position under British law is a bit different. It is casino-style social games that 
cause most concern to Great Britain’s Gambling Commission. In describing the 
nature of the games it is monitoring, it has said: “Some of these games might look 
like gambling but do not meet the legal definition. They may involve a game of 
chance for a prize and may use gambling mechanics such as cards or dice but, 
crucially from a narrow legal perspective, if the prize is not money or money’s 
worth, they are not gambling under UK legislation”.  
 
When the debate about regulation of social gambling first reared its head, it was 
upon such legal definitions that concentration was focused. I myself carried out in-
depth research into the meaning of “money’s worth” and we heard debate on that 
very subject during various of the presentations yesterday.  
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I understood Michael Caselli to suggest yesterday that if a virtual currency can 
readily be exchanged into money, it is effectively to be treated as money or at least 
"money's worth".  
 
For its part, the Gambling Commission here has described “money’s worth” as: 

• on the one hand, including “free or donated prizes which have an intrinsic 
value” and 

• on the other hand, relating to “the realistic value of the prize offered. It 
includes emoluments, vouchers, goods or other items which have a value”  

 

It has also said that where it is possible to win virtual credits, which have a defined 
purchase price for the purposes of a money purchase option, it is possible to make 
an argument that the virtual credit winnings have “money’s worth”. 

 

As was mentioned yesterday, it is clear that unauthorised secondary markets do 
exist online, enabling either (a) the sale for real money or (b) the trading of virtual 
goods, virtual currencies or player accounts, notwithstanding the express prohibition 
on such activities that will be contained in operators’ terms and conditions. Whilst 
questions of title and ownership arising from trading in such secondary markets have 
not been tested in the courts, there have been developments in recent years that 
illustrate the degree of legal uncertainty in this area. 

 

As long ago as 2007, an FBI investigation was mounted in the US into gambling in 
“Second Life” because there were online casinos that used the site’s “linden” dollars. 
Because these linden dollars could be transferred to other players, a secondary 
market had developed where this virtual currency could be converted into real 
money. Although I’m unaware of any issue coming before the courts in the US, this 
seems to have led to Linden Lab’s decision to ban all forms of gambling on Second 
Life.  

 

More recently, for a time last year it looked as if the California Attorney General's 
Office was going to prosecute those behind the online poker site, cafrino.com, 
maintaining that because the site was giving cash or prizes, players were playing for 
something of value and this would therefore constitute illegal gambling under 
Californian law. However, no such case was brought, no doubt because no payment 
was required to play on the site – if everyone can play for free, it does not constitute 
“gambling”. 

 

The closest consideration we have yet seen of the issue here in the UK was in 2011, 
when a Devon businessman was sentenced to two years’ imprisonment for 
hacking into Zynga’s server and “stealing” 400 billion virtual poker chips which, 
within the game, were worth £7.4million, but which he then sold on the black market 
for £53,000 in real money. Little surprise therefore that shortly after that, Matthew Hill 
Director of Strategy, Research and Analysis at the Gambling Commission said that 
“there is a chance that some [social game products] may fall to be regulated as 
gaming and it might revolve around the development of secondary real markets in 
the virtual currencies [where] you end up with something that actually does count as 
money’s worth because you can go and sell it on eBay”. 
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Of course it is not only virtual currency that can give rise to an argument that a prize 
with value is being awarded. I can well see that such an argument could extend also 
to such intangible things as: 

• free plays or 
• extensions of time for a player to continue to play a game. 

 

If good arguments exist that virtual currency has value, this inevitably leads on to 
consideration of the status of in-game chances to acquire items that are useful in the 
game that have been acquired with virtual currency. As I think most of you will be 
aware, such considerations arose in Japan last year, after: 

• charges rose for the purchase of such items (known as “gacha”)  
• evidence surfaced that such virtual assets were being exchanged for real 

money 

with the consequence that it was reported that some users of a popular social game 
called Kompu Gacha were regularly spending about 100,000 yen or more a month 
on the game. 

 

Interestingly in light of the current move towards a self-regulatory regime in the 
West, the prohibition in Japan of Kompu Gacha resulted in the development of 
voluntary “Gacha” guidelines with effect from July 2012 to avoid users being misled, 
since which time the social gaming market is reported to have continued its growth 
in Japan. 

 

So to turn now to what is currently happening around the world, as Stuart Tilly 
mentioned yesterday afternoon, Senator Nick Xenophon introduced a draft Bill in 
Australia in May designed to amend the definition of “gambling service’ under the 
Interactive Gambling Act 2001 to include games where a player pays for virtual 
currency with real money but cannot redeem his winnings for real money. Although 
the Bill is unlikely to become law, it has excited attention to the extent that the issue 
is likely to become the subject of future parliamentary inquiry – reinforced by the fact 
that the Australian Government has expressed concerns that gambling-style social 
games “inappropriately target younger children or possess simulated payout ratios 
that differ significantly from actual gambling services as a means of misleading 
children about their prospects for success with real gambling services” 

 

Insofar as Europe is concerned, it emerged at the annual meeting of the Gaming 
Regulator European Forum in Latvia at the end of May that of the countries 
represented within GREF: 

• 15 say that they do permit social gaming (although 3 of these say that they 
do so only partly) whilst 5 say that they do not – no further information 
provided,  

• 16 say that they do not currently regulate social gaming, but 7 say that they 
partly regulate it (Belgium, Denmark, Germany, Gibraltar, Great Britain, 
Norway & Switzerland) 

• only Portugal (where the definition of gambling does not require there to be 
any prize) claims to regulate social gaming under “a separate law” 

• 17 have no “public plans” to regulate social gaming or to amend their existing 
regulation but 4 do (Alderney, Belgium, the Czech Republic & Hungary) 
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As mentioned yesterday, Belgium is leading the path towards state-imposed 
regulation, instigated by a complaint lodged with the Belgian Gaming Commission 
by a player alleging he had lost 15,000 Euros in one year by playing Boyaa Texas 
Poker on Facebook. Earlier this year, the Belgian Commission submitted a draft 
Royal Decree which, if passed, would mean that social games would fall to be 
regulated unless a player cannot spend more than 100 Euros per month. Although 
the decree remains in draft, it is thought likely that it will become law. The 
Commission announced as recently as last week that it intends to restrict the playing 
of games on social network sites such as Facebook, claiming that the majority of 
players are minors and that many of the games currently offered constitute games of 
chance under Belgian law (hence the blacklisting of 2 social gaming operators 
already).  

 

Despite Belgium being the first European jurisdiction off the starting blocks insofar 
as proposed regulation of social gaming is concerned, it remains possible that, if 
enacted, a Bill introduced in France in May could result in a prohibition of any game 
of skill or chance that (a) requires a financial transaction in order to play and (b) 
offers any “hope of gain”. As Stuart said yesterday, amendments to the Bill could 
have the effect of bringing social gaming within the new regulatory framework, 
although based on statements made in September it is not thought likely that we will 
see immediate imposition of regulation. 

 

The Spanish Gambling Commission is undertaking research into social network 
games, with particular concerns being expressed about their potentially addictive 
impact on teenagers. We may yet see proposals for express regulation here. 

 

In Sweden, the director of its Gaming Board has said that games on social platforms 
might already fall within the definition of a lottery and may therefore be covered by 
existing gambling legislation. Notwithstanding this, he has called for specific 
regulation of social gaming, expressing concerns about the potential use of social 
games by gambling operators to acquire new real-money players.  

 

Social gaming developments are also being closely followed in Norway, with the 
Norwegian Gaming Authority having published a report stating that it may now be 
time for gambling and social gaming markets to be viewed as one. 

 

At the other end of the spectrum, I have read recent analyses by specialist gaming 
lawyers in each of Germany and Italy who seem to take the view that social gaming 
is not under any immediate threat of regulation in their respective countries. No doubt 
time will tell if they are right. 

Perhaps the most common approach being adopted is that of “wait & see”, as for 
instance has been adopted by the Danish Gambling Authority, which has been 
reported as saying that responsible and effective self-regulation by operators should 
be prioritised, although it is particularly monitoring “social games with gambling 
characteristics”.  

 

A similar attitude is of course being adopted here in Great Britain, where the 
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Gambling Commission is calling on the social gambling industry to use its existing 
player data to explore the size and potential impact of the risks associated with: 

• customer exploitation 
• consumers transferring from social gaming to real gambling being unclear 

about their realistic chances of winning, and 
• what it describes as “the potentially increased difficulty of avoiding excessive 

gambling if the activity is embedded in social life online”.  
  
However, it clear that the Gambling Commission: 

• does not wish to regulate where it does not have to, and 
• would only want to advise the British Government to bring social gaming 

within the scope of gambling regulation if it believes there are risks that 
cannot be addressed by responsible self-regulation by operators and targeted 
use of existing consumer protection powers.  

 
This last aspect is therefore the challenge for the social gaming industry to meet 
which as Luc Delaney told us yesterday, the International Social Games Association 
is seeking to address with the announcement last week of its two new initiatives. The 
best practice principles proposed certainly represent a good starting point, 
particularly if they will be adapted to incorporate the eight principles for online and 
app-based games proposed in the Office of Fair Trading report published on 26 
September. Those principles are based on EU-wide consumer legislation and the 
OFT has made clear its intention to share them with its international consumer 
protection counterparts, with the result that their impact is likely to extend beyond the 
shores of just this country. 
 
This surely has to be the way forward for your industry. The OFT has said: 

“These principles provide a clear benchmark for how games makers should 
be operating. Once they are finalized, we will expect the industry to follow 
them or risk enforcement action”. 

and the Gambling Commission has given the clearest indication yet that a 
combination of (a) self-regulation incorporating those principles and (b) existing 
consumer protection, e-commerce and advertising laws and regulations are capable 
of managing the risks associated with social gaming. I know that many of you agree 
but it’s clear that some members of your industry still have a long way to go to accept 
that things need to change if state-imposed regulation is to be avoided. 

So that’s the end of a very brief world tour. One final comment: although I’m a lawyer 
with over 30 years’ experience of regulatory issues affecting the gambling industry (ie 
the very “regulatory expertise” on Vaughan’s list of “winners’ characteristics”), my 
new consultancy company is dedicated to assisting start-ups and young businesses 
on a very cost-effective basis, so if anyone wants to know more, do please come and 
have a word with me. 
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