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Social GaminG
ReGulatoRy update
By David Clifton, Director at Clifton Davies Consultancy Limited.   

Allow me to begin with a story. I was 

moderating a debate at last month’s 

International Association of Gaming 

Advisors Annual Summit. The motion for 

debate was “Unregulated social gaming 

operators represent a major threat to 

consumers and licensed real gambling 

operators alike.” A sizeable proportion of the 

audience was from the US. On the evening 

before the debate, as entirely predicted by my 

business partner, Suzanne Davies, one such 

member approached me and asked, “What 

is social gaming? Is it gambling?” Without 

necessarily realizing it, he had hit the nail on 

the head; well, two nails actually. These are 

the very questions that go to the heart of the 

continuing debate as to whether: 

•	 social gaming should or should not be 

subject to state imposed regulation;

•	 and whether it should be left to the now 

well-established social gaming industry  

to self-regulate.

So, picking up on the first of those 

questions, what is social gaming? Oxford 

Dictionaries defines “social gaming” as 

“the activity or practice of playing an online 

game on a social media platform.” So, all 

should be clear. However, from a regulatory 

viewpoint, in Great Britain, the Gambling 

Commission has recently published a report 

entitled “Exploring Social Gambling: Scoping, 

Classification and Evidence Review” which 

describes “social gaming/gambling” as: 

“an ambiguous term which currently lacks 

conceptual clarity”. The report goes on to 

say: “Better terminology and understanding 

regarding this product is critical as it will 

help stakeholders to (a) identify a priori 

the games which should receive fresh 

consideration in terms of their distinctive 

features and (b) provide a basis for grappling 

with issues of consumer protection”.

In the absence of a uniformly accepted 

definition, I think that most would agree that 

the phrase “social gaming” covers both:

•	 games that look and play like gambling, 

even if they do not meet the

•	 statutory definition of “gambling,” and 

•	 games that do not; for example, those 

that do not involve traditional gambling 

mechanics such as playing cards, dice 

or slots as long as they do not enable the 

players to win real money or any prize that 

constitutes money’s worth, whether the 

games are: 

i. entirely “play for free” or 

ii. “pay for play”/“freemium” games, i.e. 

involving the option to pay for additional 

turns, chips or other tokens to play the games.

So let’s turn now to the second question: 

“Is social gaming, gambling?” The answer 

depends where you are when you ask the 

question. If you’re in Portugal (where the 

definition of gambling does not require there 

to be any prize) or Belgium (where the loss 

of a stake or the existence of a prize of any 

kind in a game involving even very incidental 

chance means that gambling is taking 

place), the answer would appear to be “yes.” 

In the latter case, this is evident also from 

the Belgian Gaming Commission having 

“blacklisted” two social gaming companies. 

If any doubt remained, the Gaming 

Commission also progressed a draft decree 

to reform Belgian legislation to expressly 

cover social gaming. 

Norway, Sweden, and Spain are also said 

to be seriously considering the issue. In 

France, the first report on the prevalence of 

problem gambling since the reforms of the 

French online gaming market has recently 

been published with the regulator ARJEL 

welcoming a decline in rates of problem 

gambling but expressing concern about 

social casino games.

Further afield, the considered view of 

legal experts in Nevada appears to be that 

social gaming activities do not constitute 

“gambling” within the new definition 

introduced in that US state, although 

concerns about consumer protection and 

harm to children could yet see regulation 

being introduced. The question is also 

being actively addressed by the Australian 

Government, arising from its “Review of the 

Interactive Gambling Act 2001.” In Australia, 

social gaming in which there is no cash prize 

on the outcome and no cash at risk during 

the game does not constitute a prohibited 

gambling service. However, the country’s 

government is conducting further research 

to properly inform future policy decisions 

with particular concerns that “providers 

closely monitor gambling-style services 

to ensure they are not inappropriately 

targeting younger children or that they 

possess simulated payout ratios that 

differ significantly from actual gambling 

services as a means of misleading children 

about their prospects for success with real 

gambling services”. Similarities therefore 

exist with the position in Great Britain where 

the Gambling Commission is calling on the 

social gambling industry to use its existing 

player data to explore the size and potential 

impact of the following risks:
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•	 customer	exploitation	by,	for	example,	

rigged	games	or	unscrupulous	or	

incompetent	operators,	in	relation	to	which	

the	Commission	poses	itself	the	question:	“if	

this	risk	occurs,	is	the	answer	regulation	or	

better	consumer	education?”

•	 consumers	transferring	from	social	

gaming	to	real	gambling	will	be	unclear	

about	their	realistic	chances	of	winning,	

particularly	in	light	of	the	increasing	

convergence	between	the	products	of	

traditional	gambling	and	social	gaming	

businesses,	and

•	 what	it	describes	as	“the	potentially	

increased	difficulty	of	avoiding	excessive	

gambling	if	the	activity	is	embedded	in	social	

life	online”.	

In	my	view,	bearing	in	mind	judicial	

pronouncements	on	the	meaning	of	

“money’s	worth,”	good	arguments	exist	

under	British	law	that	some	social	gaming	

products	already	satisfy	the	definition	of	

“gaming,”	i.e.	playing	a	game	of	chance	for	

a	prize,	particularly	bearing	in	mind	that	

“prize	in	relation	to	gaming…	means	money	

or	money’s	worth”.	Indeed	the	Gambling	

Commission	itself	has	said	that:

•	 there	is	an	argument	for	saying	that	the	

freemium	model	is	in	fact	“real	gambling,”	

as	the	winning	of	virtual	chips	or	turns	is	

money’s	worth	in	the	sense	of	saving	the	

purchase	of	more	chips/turns,	and

•	 if	that	were	tested	in	the	courts	and	found	

not	to	be	money’s	worth,	it	would	only	need	

secondary	legislation	to	move	the	boundary	

to	make	it	“real”	gambling.

However,	the	Commission’s	Chairman,	

Philip	Graf,	has	made	it	clear	that	it:

•	 does	not	wish	to	regulate	where	it	does	not	

have	to

•	 is	only	interested	in	the	subset	of	social	

games	that	have	gambling	characteristics	and

•	 would	only	want	to	advise	the	British	

government	to	bring	social	gaming	

within	the	scope	of	gambling	regulation	

if	it	believes	there	are	risks	that	cannot	be	

addressed	by	responsible	self-regulation	

by	operators	and	targeted	use	of	existing	

consumer	protection	powers.	

This	last	aspect	is	therefore	the	challenge	

for	the	social	gaming	industry	to	meet.	

Certainly,	a	good	argument	can	be	advanced	

that	a	combination	of	existing	consumer,	

e-commerce,	advertising	and	gambling	

laws	and	regulations	already	provide	all	

the	consumer	protection	that	is	needed	

to	address	public	policy	concerns.	The	

fact	that	the	Office	of	Fair	Trading	is	

currently	investigating	games	that	might	

be	“misleading,	commercially	aggressive	or	

otherwise	unfair”	is	evidence	of	this.	So	too	is	

the	understandable	suggestion	that,	within	

the	EU,	the	Unfair	Commercial	Practice	

Directive	will	“bite”	on	misleading	social	

gaming	products	if	those	products	do	not	

constitute	gambling.

This	last	issue	is	of	considerable	

importance	within	EU	Member	States,	

because	if	social	gaming	is	not	gambling,	

the	Services	Directive	(from	which	gambling	

is	specifically	excluded)	will	apply	with	the	

consequence	that	multiple	markets	will	be	

accessible	to	social	gaming	operators	in	a	

way	that	is	denied	to	real	gambling	operators.

So	key	are	these	issues	and	so	well-

established	is	the	social	gaming	industry	

that	it	has	now	spawned	two	separate	trade	

associations	to	represent	its	interests	and	to	

implement	measures	designed	to	avoid	the	

imposition	of	state-sponsored	regulation.	

They	are:

•	 the	International	Social	Games	Coalition	

which	boasts	amongst	its	members	the	likes	

of	Zynga,	RocketPlay,	Plumbee,	Playtika,	

PlayStudios,	IGT,	Gamesys	and	Aristocrat	and

•	 the	Social	Gaming	Association,	which	

has	described	one	of	its	primary	objectives	

as	being	“to	develop	a	self-imposed,	socially	

responsible	set	of	standards	to	promote	

responsible	gaming,	the	protection	of	

minors	and	the	vulnerable	and	to	ensure	our	

members	conduct	their	business	operations	

with	probity	and	good	governance”.

With	the	CEO	of	GigaMedia,	Collin	

Hwang,	recently	announcing	his	company’s	

growth	strategy	by	saying	“Social	casino	

games	is	one	of	the	fastest	growing	and	

most	profitable	segments	of	online	games	

with	social	casino	games	generating	ARPUs	

nearly	double	those	of	social	games”,	it	is	

clear	that	very	sound	commercial	reasons	

exist	to	persuade	more	reluctant	operators	to	

sign	up	to	an	industry-wide	set	of	standards	

that	will	achieve	the	“responsible	self-

regulation”	that	gambling	regulators	wants	

to	see.	That	will	be	particularly	so	as	we	see	

greater	convergence	of	social	casino	gaming	

and	“real”	online	gambling	motivated	

by	increased	revenues	for	social	gaming	

companies	and	reduced	cost	of	player	

acquisition	for	online	gambling	operators.

So,	back	to	where	I	started	and	to	finish	

off	my	story;	the	IAGA	debate	began	with	

the	great	majority	of	the	audience	opposing	

the	motion.	Following	a	much	needed	

explanation	as	to	what	“social	gaming”	

means,	some	compelling	arguments	by	the	

speakers	on	both	sides,	clarification	of	the	

Gambling	Commission’s	position	by	Jenny	

Williams,	its	Chief	Executive,	and	some	

stimulating	contributions	from	the	floor,	the	

motion	was	defeated.	

However,	there	is	a	rule	that	the	winner	in	

a	debate	can	be	the	side	that	changes	more	

views	from	those	expressed	by	the	audience	

at	the	beginning.	On	that	basis,	the	clear	

winners	were	those	proposing	the	motion.	

This	debate	looks	set	to	run	yet	further.	




