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Introduction 
 
Online gambling regulation in European Union (“EU”) Member States is subject to a 
diversity of regulatory frameworks, arising from an increasing number of individual 
national regulatory and licensing systems.  
 
Decisions of the Court of Justice of the European Union 
 
Such systems must comply with EU law. In a series of judgments, the Court of 
Justice of the European Union (“CJEU”) has ruled on the compliance of certain 
national regulatory frameworks with EU law. In so doing, it has:  

• confirmed that the provision and the use of cross-border gambling offers is an 
economic activity that falls within the scope of the fundamental freedoms of 
the Treaty on the Functioning of the European Union (“TFEU”) including in 
particular, Article 56 which prohibits restrictions on the freedom to provide 
services to recipients in other Member States,  

• provided general guidance on the interpretation of such fundamental 
freedoms in the area of online gambling with a view to enabling national 
courts to assess the circumstances under which restrictive national gambling 
laws are justified on grounds related to consumer protection objectives and 

• required Member States to demonstrate that their chosen public interest 
objectives are being pursued in a consistent and systematic manner and that 
they do not undertake, facilitate or tolerate measures that run counter to the 
achievement of those objectives. 

 
Most recently: 

• in September 2013, the CJEU delivered its judgment by way of a preliminary 
ruling in the case of Biasci and Others v Ministero dell’Interno confirming that: 

o “national legislation which in fact precludes all cross-border activity in 
the betting and gaming sector, irrespective of the form in which that 
activity is undertaken … is contrary to Articles 43 and 49” but 

o the fact that a remote gambling operator holds a licence in the 
Member State in which it is established does not prevent another 
Member State from imposing its own licensing requirement, provided 
that such requirement is in accordance with EU law.  

• in November 2013 EGBA Advocate General Sharpston delivered her Opinion 
in the Pfleger case, which reconfirmed that national gambling legislation 
should be consistent and that it is up to a Member State to provide the 
necessary evidence that there has been a specific problem and that the 
national measure might actually serve to solve that problem. 

 
Infringement proceedings against EU Member States 
 
The European Commission (“EC”) has launched infringement investigations in 
concerning a number of Member States including: 

• in 2006 restrictions on (a) sports betting services in Denmark, Finland, 
Germany, Hungary, Italy, the Netherlands and Sweden and (b) the provision 
of certain gambling services in Austria, France and Italy 
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• in 2007 to remove obstacles to the provision of sports betting services in 
France, Greece, Sweden, Denmark, Finland and Hungary 

• in 2008 to (a) remove obstacles to the provision of gambling services in 
Greece, The Netherlands and Sweden and (b) inquire into restrictions on 
gambling services in Germany.  

 
In 2010 the EC closed its infringement cases against France and Italy but the 
remaining such proceedings have awaited determination. As a result of an 
announcement made by the EC on 20 November 2013 (to which reference is made 
below) it does at last now seem that, after years of inaction, infringement 
proceedings may now be progressed against Member States whose current 
gambling laws are incompatible with EU law. 
 
The EC Green Paper on online gambling in the Internal Market 
 
On 24 March 2011, the European Commission (“EC”) published its Green Paper on 
online gambling in the Internal Market. The Green Paper was designed to launch a 
debate on the development of online gambling in the EU so that the EC might “better 
frame the development of illegal or “black” online markets (consisting of unlicensed 
operators) or “grey” markets at cooperative or cross-border levels”.  
 
Following publication, the European Parliament Committee on Legal Affairs 
described the Green Paper as “a step in the right direction” and expressed the view 
that “action by the Commission in this field is needed to avoid fragmentation of the 
internal market and to ensure consumers’ access to safe and properly regulated 
online services”. It called on the EC “to bring forward meaningful legislative proposals 
to provide a legal framework that will create legal certainty for legitimate European 
businesses and protect consumers”. 
 
The Creutzmann Report 
 
On 15 November 2011 the European Parliament voted in favour of the Creutzmann 
Report. It welcomed the “clarification” by the European Commission that the Green 
Paper was in no way aimed at deregulating or liberalizing online gambling and called 
for a European Directive “laying down minimum standards applicable across Europe 
and binding on all regulated online gambling service providers”. In this respect, it 
took a markedly different line than the 2009 Schaldemose Report on the Integrity of 
Online Gambling, which had instead concluded that gambling regulation should be 
left to individual Member States.  
 
In voting in favour of the Creutzmann Report, the European Parliament accepted 
that: 
  

• regulatory divergence across the EU had led to “market distortions”, as well 
as a thriving unregulated black market on the internet, 

 
• co-operation among national regulatory bodies across the EU should be 

expanded with a view to adopting common standards and to taking joint 
action against unlicensed online gambling operators, 

 
• there is a need to avoid unnecessary duplication of licensing requirements 

and controls and to reduce administrative burdens, 
 

• some degree of uniformity should apply in each Member State in relation to 
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codes of conduct to combat rises in gambling addiction, to protect minors and 
to combat money laundering and other crimes associated with gambling, and 

 
• a regulatory principle should be introduced whereby a gambling company can 

only operate (or bid for the required national licence) in one Member State if it 
does not operate in contravention of the law in any other Member State. 

  
Those who voted in favour of the Creutzmann Report are likely to have been 
influenced by calls for “a comprehensive EU framework taking fully into account the 
cross border dimension of online gambling” following the ruling of the CJEU in 
September 2011 in the Austrian online gambling case of Dickinger and Ömer. 
 
However, the Creutzmann Report carried no legislative force. It recognized that 
regulation of the gambling sector must continue to be underpinned by the subsidiarity 
principle and that Member States have the right to regulate and control their 
gambling services in accordance not only with European internal market legislation 
but also with their own traditions and cultures. Whilst taking the view that in some 
areas there would be clear added value from a coordinated European approach, it 
expressly rejected any European legislative Act uniformly regulating the entire 
gambling sector. 
 
The EC Communication: “Towards a comprehensive European Framework for online 
gambling” 
 
In a speech in June 2012 at the European Parliament conference "How to Regulate 
Betting and Gambling in Europe – Track record and future perspectives", Michel 
Barnier, Member of the EC responsible for Internal Market and Services, 
summarised the following proposed measures intended to “effectively protect 
consumers and all citizens, whilst responding to the legitimate expectations of online 
betting and gambling operators”:  

• more effectively clamping down on illegal websites  
• developing – where permitted – a legal alternative sufficiently attractive to 

permanently undermine any clandestine unregulated offers; 
• support measures to prevent any undesirable drift that could stem from an 

uncontrolled development of online betting and gambling. 
 
He concluded his speech by saying that he would ask his department to contact all 
the Member States concerned in ongoing infringement cases or complaints “to 
remind them of the applicable rules and suggest that any problematic situations are 
rectified in line with current case law” saying that if blatant infringements were to 
persist, he would not hesitate to propose to his colleagues that the appropriate 
proceedings are taken or relaunched. 

 
Subsequently, in October 2012 in its Communication entitled “Towards a 
comprehensive European Framework for online gambling”, the EC:  

• identified that “improving the protection of consumers and the regulatory 
environment is in the interest of all Member States and all stakeholders. The 
development of an attractive range of legal gambling opportunities is also key 
to effectively prevent consumers from going on unregulated sites” and 

• announced that it would accelerate the completion of its assessment of 
national provisions in the pending infringement cases and complaints and 
take enforcement action wherever necessary.  
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The Fox Report 
 
In June 2013, the Fox Report on Online Gambling in the Internal Market (produced in 
response to the above Communication) called on the EC to “continue to monitor and 
enforce compliance of national laws and practices with EU law … and to launch 
infringements procedures against those Member States that appear to breach EU 
law”. The Report was adopted by the European Parliament in September 2013, albeit 
in a very “watered down’ version of the original. Whilst it aimed to protect European 
consumers of online gambling services and called on Member States to implement 
legislation on online gambling more strictly and to impose restrictions on illegal online 
gambling, its author Ashley Fox (the MEP for Gibraltar) said that he was 
disappointed that it “did not go far enough” towards the creation of a single European 
gambling market, instead showing a keenness for the continued protection of 
national gambling monopolies and continued dialogue with Member States. 
 
Recent developments 
 
On 30 October 2013, on behalf of the EC, Mr Barnier answered a question posed by 
a Swedish MEP, Christian Fjellner enquiring whether the EC was reviewing the 
infringement proceedings that had been pending since 2008. Mr Barnier replied that 
following the adoption of the September 2012 communication, the EC had contacted 
the Member States concerned requesting the legal and factual information required 
for its assessment as to the compatibility with EU law of the national gambling rules 
concerned. He said that the EC was “finalising its assessment” and would “take 
necessary action in due time”. 
 

On 20 November 2013, the EC announced that it had:  

• launched formal infringement proceedings against the online gambling 
legislation of 6 Member States, namely Belgium, Cyprus, the Czech Republic, 
Lithuania, Poland and Romania on the basis that it wishes to verify whether 
their respective gambling laws are compatible with Article 56 of the TFEU, 

• issued 2 “reasoned opinions” against Sweden requesting it to comply with EU 
rules on the free movement of services with regard to the regulation and 
supervision of its gambling monopoly, threatening a referral to the CJEU if 
Sweden failed to act within two months, and 

• closed (a) its infringement case against Finland following implementation of 
revised gambling legislation and (b) its investigations and proceedings 
against several other Member States which had not reached the stage of 
formal infringement proceedings. 

However, the EC’s infringement cases against other Member States (including, 
notably, Germany and Greece) remain under investigation and are awaiting formal 
decision in line with Mr Barnier’s 30 October statement in reply to Mr Fjellner’s 
question.  

 

Industry reaction 

The European Gaming & Betting Association welcomed the announcement for 
bringing “further legal clarity to the online gambling market in the EU” and urged EU 
Member States “to use this opportunity to put in place effective, commercially viable 
gambling legislation which takes into account the CJEU requirements and to avoid 
the need for litigation at the Court of Justice.” 
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The Remote Gambling Association has expressed satisfaction that “there at last 
appears to be a consensus at EU level on the need to address unlawful restrictions 
after many years of inaction” but nevertheless considers it “regrettable … that no 
countries have so far been referred to the [CJEU] when existing infringement 
proceedings appeared to be sufficiently advanced and substantiated to do that”. 

 

We will report on further developments as they occur but in the meantime please do 
not hesitate to contact us if you have any enquiry arising from the above. 
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