
Legal Suzanne Davies – Clift on Davies Consultancy Limited

12 Pub & Bar  | 16.02.2015

Clift on Davies Consultancy Limited is a consultancy business (not a law firm) which specialises in all 
licensing, gambling and regulatory issues aff ecting the pub and bar industry. David Clift on and 
Suzanne Davies are also consultants to Joelson Wilson LLP. The views expressed are given without any 
assumption of responsibility on their part. If you have any questions, do get in touch and they will be 
pleased to provide answers, either via this page or direct. 
E-mail: dc@clift ondavies.com sd@clift ondavies.com Web: clift ondavies.com

Clifton Davies Consultancy Ltd

pubandbar.com

I have been asked many times by clients 
whether neighbouring residents living in 
newly constructed apartment blocks can 
legitimately complain about alleged noise 

caused by pub premises that were in existence 
years before the apartments were built next door. 

I am afraid the answer is that not only is the pre-
vention of public nuisance one of the four licensing 
objectives under the Licensing Act 2003, with the 
consequence that a premises licence is at risk if such 
nuisance is caused by noise emanating from a pub or 
by its customers, but additionally since an 1879 Court 
of Appeal case it is no defence to an allegation of nui-
sance that the person making the complaint “came to 
the nuisance”.

In the 1879 case, a doctor had moved in next door 
to a confectioner, who for more than 20 years had 
manufactured sweets in his kitchen. The doctor car-
ried on his medical practice from consulting rooms in 
a shed he had built on the boundary between the two 
premises, knowing of the noise caused by industrial 
mortars and pestle equipment used by the confec-
tioner. Notwithstanding such knowledge, the doctor 
applied to the court for an injunction to stop the con-
fectioner from using the equipment, claiming that the 
noise it created disrupted his use and enjoyment of 
his land. 

The Court of Appeal concluded that it was 
no defence for the confectioner to maintain 
that the doctor had “come to the nui-
sance” and that the doctor’s legal right 
to have the nuisance stopped was 
not prejudiced by the 
confectioner’s long-
standing prac-
tice. I under-
stand why to 
many people 
this has seemed 
a completely un-
just decision – a prime 

example of the law being an ass. However, it has re-
mained a principle of law ever since. 

Against that background, there is reason to wel-
come an amendment to paragraph six of the govern-
ment’s Planning Practice Guidance to local councils 
on Noise.

The amended Guidance acknowledges that exist-
ing noise levels from a business, even if intermittent 
(for example a live music venue), may be regarded as 
unacceptable by the residents of new neighbouring 
premises and subject to enforcement action. Howev-
er, in a major change of stance, the Guidance now asks 
councils to consider appropriate mitigation measures, 
including “optimising the sound insulation provided 
by the new development building envelope”.

The Guidance also says that when assessing 
whether a  statutory noise nuisance exists, councils 
should consider a number of relevant factors, includ-
ing the character of the locality which may be influ-
enced by “long-established sources of noise in the vi-
cinity – for example, church bells, industrial premises, 
music venues or public houses”. Also that “planning 
policies and decisions should aim to recognise that 
development will oft en create some noise and exist-
ing businesses wanting to develop in continuance of 

their business should not 
have unreasonable re-

strictions put on them 
because of changes 
in nearby land uses 

since they were estab-
lished”.

I am sure that many 
readers will agree whole-
heartedly with the view ex-

pressed by the community 
pubs minister that the new 

Guidance is “a victory for pubs 
and music venues, a victory for the 

communities that enjoy using them and 
most of all a victory for common sense”.   

Suzanne Davies, director of Clift on Davies Consultancy 
Limited, reports some good news for those operating pubs 
and bars worried about the potential for noise complaints 
from occupiers of newly built residences next door

Q: Are licensees still being prosecuted for 
illegally showing live Sky football broad-
casts without proper authorisation?

A: They most certainly are. In a recent decision, 
\PM� +W]Z\� WN � ;M[[QWV� QV� -LQVJ]ZOP� Å�VML� I� X]J�
WXMZI\QVO� KWUXIVa�IVL� Q\[� ^MV]M�UIVIOMZ�UWZM�
\PIV���������QV�Å�VM[��LIUIOM[�IVL�TMOIT�KW[\[�NWZ�
[PW_QVO�;Sa�;XWZ\[�QTTMOITTa�LM[XQ\M�XZM^QW][�KW]Z\�
rulings. Sky Business warned that: “This landmark 
ruling demonstrates how seriously the courts treat 
KWXaZQOP\� QVNZQVOMUMV\� IVL� ZMQ\MZI\M[� \PI\� ;Sa�
;XWZ\[� KIV� WVTa� JM� [PW_V� TMOITTa� QV� X]J[� ^QI� I�
commercial agreement directly from Sky.”

Q: British Summer Time starts on Sunday 
29 March, meaning that 1am leaps forward 
to 2am. I have a 2am terminal hour on my 
premises licence. Does this mean I lose an 
hour’s trading?

A: You should check the terms of  your licence to 
[MM�QN �[XMKQIT�ITTW_IVKM�PI[�JMMV�UILM�\W�I]\PWZ�
ise an additional hour’s trading when this occurs. 
1N �Q\�LWM[V¼\��aW]�[\QTT�PI^M�XTMV\a�WN �\QUM�\W�IXXTa�
NWZ�I�<MUXWZIZa�-^MV\�6W\QKM�WZ�M^MV�\W�IXXTa�\W�
^IZa�aW]Z�TQKMVKM�\W�MV[]ZM�\PI\�aW]�LW�VW\�TW[M�W]\�
_PMV�\PM�KTWKS[�UW^M�NWZ_IZL��

Q: I read about Greene King’s victory open-
ing the door to pubs providing commercial 
bingo and higher value gaming machines. 
Why is the Gambling Commission appeal-
ing against that ruling?

)"� <PM�+WUUQ[[QWV� PI[� Q[[]ML� I� [\I\MUMV\� [Ia�
ing that “commercial betting, gaming and bingo 
IVL�IVa�I[[WKQI\ML�PQOP�[\ISM[�IVL�XZQbM�UIKPQVM[��
[PW]TL� JM� XZW^QLML� WVTa� QV� [MXIZI\M� XZMUQ[M[� TQ�
KMV[ML� NWZ� \PI\� [XMKQÅ�K� X]ZXW[M� ·�� XZMUQ[M[� \PI\�
IL]T\[�UISM�I�LMTQJMZI\M�KPWQKM�\W�^Q[Q\�QV�WZLMZ�\W�
OIUJTMº��1\�OWM[�WV�\W�UISM�Q\�KTMIZ�\PI\�Q\�Q[�_WZS�
ing closely with DCMS to establish how they can 
][M� \PMQZ� KWUJQVML� XW_MZ[� \W� SMMX� KWUUMZKQIT�
OIUJTQVO�QV�LMLQKI\ML�TQKMV[ML�XZMUQ[M[�IVL�[\WX�
Q\�[XZMILQVO�\W�X]J[�
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