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The Supreme Court has today delivered its long awaited judgment in the case of R 
(on the application of Hemming (t/a Simply Pleasure Ltd) and others) v. Westminster 
City Council [2015] UKSC 25, allowing the Council’s appeal in part. 
 
The issue for determination was whether at the time of applying for a licence, a 
licensing authority can lawfully charge as a licence fee any more than the cost that is 
associated with granting and maintaining the licence. The applicable law was section 
2 of the Local Government (Miscellaneous Provisions) Act 1982 that provides that 
the operators of sex establishments in the areas of local authorities, which have 
resolved that Schedule 3 of the Act is to apply to their area, must have a licence. 
Paragraph 19 of Schedule 3 empowers local authorities to determine and charge a 
reasonable fee for the licence.  
 
Westminster Council had considered that the licence fee it charged applicants for 
such a licence could reflect the cost to it of managing the licensing regime by 
enforcing it and prosecuting unlicensed operators as well as the cost of investigating 
and processing the individual application and monitoring compliance by licence-
holders with the requirements of the licence. In a judgment delivered in May 2013, 
the Court of Appeal found against the Council, ruling that article 13(2) of Directive 
2006/123/EC, Services in the Internal Market and Regulation 18(4) of the Provision 
of Services Regulations 2009 SI 2009 No. 2999 provide that charges for schemes 
requiring a person to obtain the authorisation of a competent body to have access to 
or to exercise a service activity must not exceed the cost of authorisation procedures 
and formalities and that it was therefore unlawful to include in a licence fee the cost 
of enforcing the licensing regime against unlicensed operators. 
 
Today’s Supreme Court judgment distinguishes between (a) the fee charged to deal 
with an initial application for a licence and (b) any further fee charged to maintain the 
licence and enforce the licensing scheme. The practical effect is that it is lawful to 
charge an initial fee of type (a) above and to charge a further fee of type (b) above 
once the licence has been granted.  However, the Supreme Court has requested the 
European Court of Justice to rule on the position where both the application fee and 
a further charge for the enforcement of a licensing scheme are made at the outset, 
even if the further charge is refunded following an unsuccessful application.   
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