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automated poker robots (‘bots’) by
players from Russia and
Kazakhstan who won $1.5 million
in minimum-stakes Omaha games,
and
! the commitment of leading

P2P poker operators “to providing
all poker players, regardless of
experience or skill levels, with
trusted poker products that are
fair, ethical and fun,” to quote
bwin.party Group Director Golan
Shaked.

In the first stage of its review, the
Commission is seeking
information from licence holders
about collusion and cheating,
including the use of bots and third
party software.

A spokesman for the
Commission has said: “We’ve been
asking licensees who offer peer-to-
peer poker for information and
their views on current issues
identified in relation to this
product. We want this information
in order to assess whether the
current controls in the LCCP and
RTS are sufficient to ensure online
poker is crime free, fair and open
and children and vulnerable people
are protected. We are also
considering the impact of game
integrity issues overall and using
the opportunity to canvass views
more generally.”

Information gathered by the
Commission during this stage of
the review, which it has indicated is
expected to be completed by the
end of this year, will be used to
help shape a future formal
consultation on remote technical
standards. That is likely to be
directed at the extent to which new
requirements will both (a) provide
the required level of information to
consumers and (b) deter would-be
cheats.

The issues of cheating and
collusion go to the heart of all
three licensing objectives under the
Gambling Act 2005 in the sense of
both the Commission as regulator

and licensed P2P poker operators
needing to ensure that online
poker is crime-free and fair and
open and that children and
vulnerable people are protected
from being harmed or exploited by
gambling. 

However, this raises the following
questions: (a) what is collusion and
(b) what is cheating? 

Section 42 of the Gambling Act
2005 makes cheating at gambling
an offence but neither ‘cheating’
nor ‘collusion’ are defined in the
2005 Act. The Government’s
Explanatory Notes to the Act say
that the word ‘cheating’ should be
given its ordinary everyday
meaning which (according to the
Oxford English Dictionary) is
dishonest behaviour to gain an
advantage, such as by fraud or
deception. Collusion too carries
with it a flavour of secrecy, deceit,
fraud or trickery.

Section 42 goes on to provide
that cheating at gambling may, in
particular, consist of actual or
attempted deception or
interference in connection with
either the process by which
gambling is conducted or a real or
virtual game, race or other event or
process to which gambling relates. 

The above said, in Phillip Ivey v.
Genting Casinos UK Ltd (t/a
Crockfords Club) [2014] EWHC
3394 (QB), the first case since the
2005 Act came into force in 2007
in which an English court had to
determine whether the conduct of
a party to a gambling contract
(relating to Punto Banco played in
a land-based casino) amounted to
cheating for the purposes of civil
law, Mr Justice Mitting took the
view that cheating could be based
on ill-practice that did not include
deception.

It is perhaps surprising therefore
that, despite recognising that the
use of automated software can be
used in collusion between players,
the Commission has so far
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The Commission’s review should
have come as little surprise to the
industry because, in January of this
year, Jenny Williams (the then
Chief Executive of the
Commission) flagged up that:
! with a significantly larger pool

of licensees the Commission would
be able to develop its technical and
analytical capabilities to make full
use of the far more comprehensive
information that it would be
getting in order to secure improved
player protection, and
! the industry should expect

amendments to the Commission’s
Licence Conditions and Codes of
Practice (‘LCCP’) and the
associated Remote Gambling and
Software Technical Standards
(‘RTS’) in response to experience
and changing risks if the
Commission is “to keep regulation
fit for purpose and maintain public
confidence in licensed gambling in
a fast moving world.”

Since then, the Commission will
have taken note of:
! issues facing P2P poker

operators and players since the new
licensing and regulatory regime
came into force in November last
year, including the much
publicised investigation in July by
PokerStars into the alleged use of
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maintained the view that neither
P2P poker operators nor customers
need to be prevented from using
bots, adopting instead the view
that the use of automated
gambling software does not pose a
risk to the fair and open objective,
as long as the software is used in
line with the Commission’s
requirements.

This view tends to indicate that,
up to now at least, that the
Commission has been content that
consequences of collusion and
cheating are more appropriately
dealt with by way of application of
contractual law rather than
criminal law principles, in reliance
on operators’ Terms and
Conditions such as the ‘zero
tolerance for fraud and collusion’
provision in those of PartyPoker,
which reads as follows: ‘Our
systems perform random security
checks and other log-file reviews to
maintain system integrity and
fairness at the tables. If we find any
players participating in collusion or
deceptive practices, we will close
their accounts immediately.’

It will be of interest to see
whether in its subsequent
consultation, the Commission
seeks views in relation to the
sufficiency of grounds for, and the
consequences of, account closures
in the above circumstances. This
issue has recently been the subject
of a Freedom of Information Act
request made to the Commission
in which data was requested
relating to the repayment by a
particular P2P network provider of
confiscated funds following
account closures. The requester
referred to “money that is being
confiscated and not repaid to
affected players in instances where
player balances were confiscated
owing to ‘collusion and cheating,’”
alleging that he had “significant
evidence that the bulk of this
money is being siphoned off by
these companies.” The

Commission refused to supply the
information requested on the
ground that it was of a
commercially sensitive nature and
had been supplied to it in
confidence, but said that it would
feed into its assessment any
information concerning
‘siphoning-off ’ that the requestor
might care to supply.

Insofar as present controls to
prevent cheating in P2P online
poker are concerned, the starting
point is that the Commission’s
approach to setting technical
standards is ‘outcome based,’
meaning that licensed operators
have flexibility as to the means of
achieving the desired result. Arising
from this, the RTS merely state
currently that: 
! the aim of RTS 11 (dealing

with ‘limiting collusion/cheating’)
is ‘to reduce the risk that cheating
or collusion by players unfairly
disadvantages another player’ and
it simply requires operators to
implement ‘measures intended to
deter, prevent and detect collusion
and cheating,’ and
! the requirements of IPA4

should be directed at ensuring that
P2P players are made aware that
they may be playing against a bot
and that, if it is against an
operator’s Terms and Conditions
to use bots, information should be
made available to players as to how
to report suspected bot use. 

It is therefore clear that room
exists for greater controls to be
introduced to protect players,
including, for example, software
that ensures that players can’t
collude or use bots in order to
exploit other players.

It will also be of interest to see to
what extent clarity is provided in
future by the Commission about
what exactly constitutes cheating.
However, this may have to await its
receipt of the views of players
during a subsequent formal
consultation. 

In the meantime, illustrating the
sort of issues that are likely to arise
in the above respect, an interesting
insight was provided by a
recreational poker-playing
respondent to the Commission’s
2013 consultation on amendments
to the LCCP, who said: 

“Many poker players see activities
that others consider to be cheating
to be mere ‘angle shooting’ or
‘gaining an edge.’ Some activities
that are clearly in breach of sites’
Terms of Service such as ‘illegal
data’, ‘multi-accounting’, ‘ghosting’,
‘account buying’ using third party
automation software or using third
party in-game advice software are
seen by many players as minor
infractions or in the parlance
‘standard’ or ‘routine’. The attitude
seems to be that as others do these
things, you have to as well in order
to compete. The most common
analogy used in poker circles is the
steroid era in baseball. Technically
it is cheating but, as everyone is
doing it, I have to, seems to be the
attitude amongst many.” 

I suspect it may be some time yet
before the Commission finishes
this particular task and introduces
changes to the LCCP and the RTS.

David Clifton Director
Clifton Davies Consultancy Limited
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It is therefore
clear that
room exists
for greater
controls to be
introduced to
protect
players,
including, for
example,
software that
ensures that
players can’t
collude or
use bots in
order to
exploit other
players


