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The prospect of minimum unit pricing 
(MUP) for alcohol was considered by 
many to have been dealt a body blow 
just before Christmas by the Court of 

Justice of the European Union (CJEU) when it 
published its judgment that MUP is contrary 
to EU law if less restrictive tax measures can 
be introduced. 

This all arose from a challenge by the Scottish 
Whisky Association to legislation passed in May 
2012 by the Scottish government that was intended 
to allow it to introduce a 50p MUP for alcohol in 
Scotland. This would result in the following mini-
mum prices:

Whilst the government in 
Westminster has signalled 
its intention not to proceed 
with MUP in England, at least 
for the time being, the Welsh 
government has itself consult-
ed on a 50p per unit of alcohol 
proposal, so will be considering 
the CJEU ruling as carefully as its 
counterparts in Scotland. 

Key aspects of the judgment included the fol-
lowing rulings:

“The Court of Justice considers that the eff ect of 
the Scottish legislation is significantly to restrict the 
market, and this might be avoided by the introduc-
tion of a tax measure designed to increase the price 
of alcohol instead of a measure imposing a mini-
mum price per unit of alcohol.

“The court states that it is ultimately for the na-
tional court to determine whether measures other 
than that provided for by the Scottish legislation, 
such as increased taxation on alcoholic drinks, are 

capable of protecting human life and health as ef-
fectively as the current legislation, while being less 
restrictive of trade in those products within the EU.”

The case will now return to the Scottish Court of 
Session for it to dispose of the case in accordance 
with the CJEU’s decision, which will be similarly 
binding on other courts or tribunals before which a 
similar issue is raised. 

It was surprising to some that the judgment was 
welcomed equally by both the Scottish Whisky As-
sociation and the Scottish government. The Scot-
tish health secretary Shona Robison was quoted 
as saying that the Scottish government remains 
certain that MUP is “the most eff ective mechanism 

for tackling alcohol misuse and reducing the 
harm that cheap, high-strength alco-

hol causes our communities”.
The reason for the Scottish 

government welcoming the 
judgment may be as fol-
lows. The CJEU decided 
that, on the basis of the 
evidence presented to it, 
MUP had a “twofold objec-

tive”, namely (1) targeting 
“harmful and hazardous” 

drinkers, whilst also (2) “al-
beit only secondarily”, reducing 

general alcohol consumption in 
the wider population. 

It may therefore be that the Scottish govern-
ment will now argue before the Court of Session in 
Edinburgh that taxation alone will not satisfactorily 
achieve both these objectives because the first stat-
ed objective of MUP was specifically targeted at the 
cheaper and stronger alcohol products favoured 
by consumers whose consumption is hazardous 
or harmful and that MUP would not have a wider 
impact on moderate drinkers or those consuming 
alcohol in on-licensed premises. The issue may not 
be quite as “dead in the water” as some commenta-
tors believe.    

Suzanne Davies, director of Clift on Davies 
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European Court of Justice judgment ruling on MUP

Q:  I am applying to transfer to my company 
a premises licence for a pub that I am 
told has an automatic entitlement to two 
gaming machines. Do I need to make any 
licensing application for those machines?

A:  You do not need to make an application as 
such. However, you do need to notify the li-
censing authority of  your company’s intention 
to use the automatic entitlement to the two 
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other information in a helpful guide recently 
published by the Gambling Commission that 
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Q:  Is there a new form that should be used 
now that the maximum number of  TENs 
that can be used per premises per year 
has increased from 12 to 15?

A:  Yes. With effect from 2 February a new form 
prescribed by the Licensing Act 2003 (Permit-
ted Temporary Activities) (Notices) (Amend-
ment) Regulations 2016 needs to be used. Your 
local licensing authority should be able to help 
you with that.

Q:  I am a door supervisor and am dissatis-
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Industry Authority. How can I make my 
views known to the powers that be?
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triennial review of  the Security Industry Au-
thority (SIA) is currently taking place. It is 
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ciently and whether its control and governance 
arrangements continue to meet the recognised 
principles of  good corporate governance. You 
can respond to the review by completing an 
WVTQVM� []Z^Ma� NWZU� I\� PWUMWNÅ�KM[]Z^Ma[�PW�
UMWNÅ�KM�OW �̂]S�� J]\� aW]Z� LMILTQVM� NWZ� LWQVO�
so is midday on 18 February. Alternatively, you 
can make a complaint by calling the SIA on 
0844 892 1025 (8am-8pm), sending an email 
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them at PO Box 1293, Liverpool, L69 1AX.
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