
164 August 2016 Corporate Rescue and Insolvency

SE
CT

O
R 

FO
CU

S

Sector Focus
Authors David Clifton and Suzanne Davies 

The winner takes all: licensing issues in 
the gambling sector

BACKGROUND: LEGISLATION AND CODES OF 
PRACTICE
The Gambling Act 2005 (GA 2005) applies throughout Great 
Britain. At its heart lies the principle of consumer protection. That 
principle is embodied in the following three licensing objectives that 
underpin the GA 2005’s regulatory regime: 
�� preventing gambling from being a source of crime or disorder, being 

associated with crime or disorder, or being used to support crime; 
�� ensuring that gambling is conducted in a fair and open way; and
�� protecting children and other vulnerable people from being 

harmed or exploited by gambling.

Section 20 of the GA 2005 established the Gambling Commission 
(‘the Commission’) as the central regulatory body for commercial 
gambling in Great Britain. The Commission is responsible for 
licensing both land-based (ie non-remote) and online (ie remote) 
gambling operators and personnel working in the gambling industry 
under the provisions of Part 5 (operating licences) and Part 6 
(personal licences) of the GA 2005. 

Section 24 of the GA 2005 requires the Commission, as part of its 
licensing and regulatory functions, to publish codes of practice about 
the manner in which facilities for gambling are provided in a way that 
will ensure that the licensing objectives are promoted and that those to 

whom they are addressed are made aware of them. 
Codes of practice are either:
�� social responsibility code provisions, that must be adhered to by 

all licence holders; or
�� ordinary code provisions, that do not have the status of licence 

conditions, although failure to take account of them can be used 
as evidence in criminal or civil proceedings.

Under Part 5 of the GA 2005, an operating licence granted by the 
Commission is subject to a condition that the licensee must comply 
with any relevant provision of a social responsibility code. In addition, 
it is open to the Commission to attach general or individual conditions 
to a licence requiring compliance with a provision of any other code.

The Commission’s licence conditions and codes of practice 
(‘LCCP’) are set out here: www.gamblingcommission.gov.uk/pdf/
Latest-LCCP-and-Extracts/Licence-conditions-and-codes-of-practice.
pdf). It is not a static document, but instead one that evolves over time. 
The Commission makes amendments or additions to the LCCP to 
take account of developments in the industry or emerging evidence on 
the most effective means of promoting socially responsible gambling.

LICENSING OF REMOTE GAMBLING
In terms of required licensing authorisation, a remote gambling 
operator requires only the grant of its remote operating licence by the 
Commission (in addition to any required personal licences) in order 
to provide facilities for gambling to consumers in Great Britain.

As a general rule, subject to payment of an annual fee, an operating 
licence under the GA 2005 is of indefinite duration, subject to 
rules about lapse and the Commission’s regulatory powers to which 
reference is made below.

LICENSING OF NON-REMOTE GAMBLING
In addition to its operating licence, a non-remote gambling operator 
requires a premises licence from the applicable licensing authority 
in Great Britain in relation to the following land-based gambling 
activities:
�� gaming (ie casinos, bingo clubs, adult gaming centres (AGCs) and 

amusement arcades);
�� betting; and
�� lotteries.

Subject to payment of an annual fee, a premises licence under 
the GA 2005 is generally of unlimited duration, although it can be 
surrendered by the licence-holder, be revoked or lapse.

KEY POINTS
�� Once a licence has been granted by the Gambling Commission, 

the Commission focuses on whether the operator conducts its 
business in line with the licensing objectives and in accordance 
with the terms of its operating licence. For example, it will 
become a regulatory concern for the Commission if an operator 
takes bets from customers in circumstances where it is not likely 
to be able to pay out.
�� The Commission’s licence conditions and codes of practice 

contain provisions that have been designed specifically to protect 
consumers in the event of the insolvency of the gambling operator 
with whom they transact.
�� In the event that an unlicensed entity is intending to acquire 

certain of an insolvent gambling company’s assets with a view 
to continuing to operate the gambling business in question, it 
must first obtain an operating licence from the Commission 
before applying for transfer of the Gambling Act 2005 premises 
licence. If instead a share sale is preferred, a statutory mechanism 
comes into play whereby the Commission is required to approve a 
change of control of a company limited by shares in circumstances 
where that company holds an operating licence.
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It should be noted that in the case of casinos and bingo clubs 
located in England and Wales, the operator will invariably also need a 
premises licence under the Licensing Act 2003 (LA 2003), authorising 
one or more of the following licensable activities:
�� the sale of alcohol; 
�� provision of regulated entertainment (music, dancing etc); and 
�� provision of late-night refreshment (sale of hot food or drink for 

consumption on or off the premises between 11pm and 5am). 

The considerations that apply in relation to, and arising from, 
insolvency of an LA 2003 premises licence-holder are summarised 
below. Wholly different alcohol, entertainment and late-night 
refreshment licensing provisions apply in Scotland and Northern 
Ireland. They are not covered in the scope of this article.

LAPSE OF GA 2005 LICENCES
Under s 194 of the GA 2005, a premises licence will lapse:
�� if (in the case of an individual) the licence-holder dies, becomes 

incapable of carrying out the licensed activities due to physical or 
mental incapacity or becomes bankrupt or if sequestration of the 
licence-holder’s estate is awarded under s 12(1) of the Bankruptcy 
(Scotland) Act 1985; or
�� if (in the case of a company) the licence-holder ceases to exist 

or goes into liquidation within the meaning of s 247(2) of the 
Insolvency Act 1986 (IA 1986); this includes the approval of 
a voluntary arrangement under Part I of the IA 1986 or the 
appointment of an administrator or an administrative receiver. 

When a licensing authority becomes aware of the lapse of a 
premises licence it must, as soon as reasonably practicable, notify 
the Commission, the Police and HM Revenue & Customs. In any of 
the circumstances described above, the operating licence held by the 
premises licence holder will also lapse. Any act of insolvency other than 
those mentioned above will not of itself lead to either the GA 2005 
premises licence or the operating licence in question thereby lapsing. 
However, the Commission may at any time assess whether to:
�� conduct a review of an operating licence on the ground that the 

holder is no longer fit to hold such a licence by reason of their 
financial circumstances; and
�� (if it so determines) suspend the operating licence pending the 

outcome of the review. 

On conclusion of such a review, the Commission may determine to 
revoke the operating licence.

In the case of Hudson and others v The Gambling Commission 
(Re Frankice (Golders Green) Ltd) [2010] EWHC 1299, the High 
Court held that a review hearing to be conducted by the Commission, 
which could potentially result in a gaming business having its 
operating licence revoked, constituted ‘legal process’ for the purposes 
of the administration moratorium under para 43 of Sch B1 to the 
IA 1986. The court accordingly refused permission for the review 
hearing to continue as scheduled, pending the completion of a sale 

of the insolvent business to a purchaser that was due shortly to take 
place after the hearing.

REINSTATEMENT OF A GA 2005 PREMISES LICENCE
For a period of six months beginning with the day on which a GA 
2005 premises licence lapses, a person or entity that holds the requisite 
operating licence granted by the Commission and who has a right to 
occupy the premises in question may apply pursuant to s 195 of the 
GA 2005 for the premises licence to be reinstated in their name. 

In such circumstances, the licence (or a statement of why the 
licence cannot be provided together with an application for a copy of 
the licence) must accompany the application. Such an applicant will be 
treated as being the licensee during the period between the application 
for reinstatement being received by the licensing authority and the 
determination of that application. The licensing authority will grant 
the application for reinstatement, unless it concludes that it would 
be wrong to do so, taking account of any representations made by 
responsible authorities.

LAPSE OF AN LA 2003 PREMISES LICENCE 
An LA 2003 premises licence will lapse immediately (and the 
continued sale of alcohol and provision of other licensable activities 
will be illegal) if the holder of the licence:
�� becomes insolvent; or
�� is dissolved.

‘Insolvent’ has a wider meaning under the LA 2003 than under the 
GA 2005. It is defined in the LA 2003 as meaning:
�� In the case of an individual:
�� the approval of a voluntary arrangement proposed by him;
�� being adjudged bankrupt or having his estate sequestrated; 
or
�� entering into a deed of arrangement made for the benefit of his 

creditors or a trust deed for his creditors – something largely 
redundant now owing to the increase in use of IVAs.

�� In the case of a company:
�� the approval of a voluntary arrangement proposed by its 

directors;
�� the appointment of an administrator in respect of the 

company;
�� the appointment of an administrative receiver in respect of the 

company; or
�� going into liquidation.

If, within 28 days of any of the above occurring, the appropriate 
‘reinstatement’ action is not taken, the premises licence in question will 
have been lost forever, with no guarantee that a replacement licence will 
be granted at all or on the same terms. 

REINSTATEMENT OF AN LA 2003 PREMISES LICENCE
Reinstatement of an LA 2003 premises licence can be effected in one 
of two ways: 
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1. An interim authority notice may be given to the Licensing 
Authority by:
�� the freeholder;
�� the leaseholder; or 
�� the premises licence holder’s insolvency practitioner;

within 28 days of the insolvency occurring. Notice must also be given 
to the Police within the 28-day period. Once granted, an application 
to transfer the licence must be made within three months of the 
interim authority notice being given, because otherwise the premises 
licence will once again lapse (and will then be incapable of being 
further reinstated). 
2. Alternatively an application to transfer the premises licence must 

be made within 28 days of the insolvency occurring and notice of 
this application must be given to the Police. 

In both cases, until such time as the interim authority notice 
has been given or the transfer application has been made (to take 
immediate effect), no licensable activity can take place following the 
insolvency occurring.

RELEVANCE TO THE COMMISSION OF A GA 2005 
LICENCE-HOLDER’S FINANCIAL CIRCUMSTANCES
When the Commission considers an operating licence application, 
it looks at the applicant’s suitability, including their financial 
circumstances. Once it has licensed an operator, it does not oversee 
the gambling business on a day-to-day basis or monitor the financial 
health of the operator directly in real time. 

Instead it focuses on whether the operator is conducting its 
business in line with the licensing objectives and in accordance with 
the terms of its operating licence so that, for example, it will become a 
regulatory concern for the Commission if an operator takes bets from 
customers in circumstances where it is not likely to be able to pay out, 
or if an operator is deliberately or recklessly misleading players.

The Commission is assisted in the above respect by licence 
condition 15.2.1 of the LCCP (‘Reporting key events’), by which all 
operating licence-holders are bound. A key event is an event that could 
have a significant impact on the nature or structure of a licence-holder’s 
business. 

Licence-holders must notify the Commission, or ensure the 
Commission is notified of the occurrence of any key event stipulated 
in that licence condition as soon as reasonably practicable and in any 
event within five working days of the licence-holder becoming aware of 
the event’s occurrence.

The following are the ‘financial events’ that are currently listed in 
the LCCP as constituting reportable ‘key events’:
�� Any material change in the licensee’s banking arrangements, in 

particular the termination of such arrangements or a particular 
facility and whether by the licensee or the provider of the 
arrangements. 
�� Any breach of a covenant given to a bank or other lender. 
�� Any default by the licensee or, where the licensee is a body 

corporate, by a group company in making repayment of the whole 

or any part of a loan on its due date.
�� Any court judgments (in whatever jurisdiction) against the 

licensee or, where the licensee is a body corporate, a group 
company, remaining unpaid 14 days after the date of judgment. 
�� Where the licensee is required to have their accounts 

independently audited, any qualification to an auditors’ report; 
and any unplanned change of auditor including a change 
prompted by a dispute or resulting from auditors being unable or 
unwilling to sign an unqualified audit report. 
�� Any change in the licensee’s arrangements for the protection of 

customer funds in accordance with the general licence condition 4 
relating to the protection of customer funds (where applicable). 
�� Where the licensee holds customer funds in a separate bank 

account, any deficit on reconciliation of such bank account. 
�� Any change in the licensee’s arrangements as to the methods 

by which, and/or the payment processors through which, the 
licensee accepts payment from customers using their gambling 
facilities (this key event applies to remote casino, bingo and 
betting operating licences, except ancillary and remote betting 
intermediary (trading room only) licences).

When determining whether to take any regulatory action 
because of financial concerns, the Commission has to conduct a 
balancing exercise, because if it stops a business from trading or casts 
serious doubt on its future, it significantly increases the risk that the 
business will not be able to pay its customers. On the other hand, if 
the Commission allows an operator to continue to take money from 
customers in circumstances where there is a real risk that they will not 
be repaid, it will not be protecting consumers properly. However, that 
risk has been mitigated to an extent by recent developments relating to 
protection of customer funds.

RECENT DEVELOPMENTS RELATING TO PROTECTION 
OF CUSTOMER FUNDS
Historically, the level of insolvencies in the non-remote gambling 
sector has been relatively low. However, in more recent years there 
have been some well-publicised cases where customer funds have 
been put at risk by the collapse of a remote gambling company. 

A very high profile such case was the demise of Full Tilt Poker in 
2011. A more recent example is the compulsory liquidation in 2015 
of the Alderney registered company, Metro Play Ltd, the operator of 
666Bet and MetroPlay. 

The Gambling (Licensing and Advertising) Act 2014 (G(LA)
A 2014) introduced a fundamental change to the GA 2005 in that 
it established a new remote gambling licensing regime, requiring 
gambling operators that provide facilities for remote gambling or 
advertise to consumers in Great Britain to obtain an operating licence 
from the Commission.

Establishment of that regime by the G(LA)A 2014 was challenged 
in judicial review proceedings commenced by the Gibraltar Betting 
and Gaming Association (GBGA) which maintained that, inter alia, it 
constituted a ‘disproportionate and discriminatory interference with 



167Corporate Rescue and Insolvency August 2016

SECTO
R FO

CU
S

Sector Focus

the right to free movement of services’ and thereby breached Art 56 of 
the Treaty on the Functioning of the European Union.

That challenge was rejected by Mr Justice Green in a judgment 
delivered in the case of Gibraltar Betting & Gaming Association v (1) 
Secretary of State for Culture, Media & Sport and (2) The Gambling 
Commission [2014] EWHC 3236 (Admin) on 10 October 2014. In 
what he described as a ‘clear cut case’, the judge concluded that the British 
government and Parliament has been entitled to pursue the objectives of 
consumer protection and the protection of public order when enacting 
the G(LA)A 2014 and that accordingly sufficient justification for the new 
regime existed. 

In anticipation of the changes to the GA 2005 that would be 
introduced by the G(LA)A 2014, the Commission introduced a 
number of amendments to the LCCP that included what it described 
as ‘improvements or clarifications’ related to the protection of customer 
funds. It was concerned that in some cases involving the insolvency of a 
gambling operator licensed in other jurisdictions, customer funds had 
been lost or had only been reinstated some time later when another 
company had taken on the assets and liabilities of the collapsed 
operator. 

This situation can arise because customers who hold an account 
with a gambling operator frequently deposit monies or keep 
winnings with that operator with the option to use those funds 
for future gambling or to withdraw them at a later date. In some 
sectors (particularly remote poker and betting exchanges) customers 
may hold large sums of such money with an operator in order to 
have sufficient liquidity to play in tournaments or to cover the full 
liabilities for their bets. In non-remote sectors, operators also hold 
funds on behalf of customers, sometimes in an account such as a 
betting or lottery account, and sometimes in the form of tokens or 
tickets to be redeemed in store or in machines. However, the nature 
of remote gambling means that customers tend to hold higher 
amounts of funds with an operator than is the case in the non-
remote sector.

The LCCP now contain provisions that have been designed 
specifically to protect such consumers in the event of the insolvency of 
the gambling operator with whom they transact. They include:
�� licence condition 4.1.1 that requires remote gambling operators 

who hold customer funds to segregate those funds into one or 
more separate accounts; and

�� licence condition 4.2.1 that requires remote and non-remote 
gambling operators who hold customer funds to disclose 
information to customers about whether customer funds are 
protected, the level of such protection and the method by which 
this is achieved.

Gambling operators licensed by the Commission must therefore 
assess themselves against three categories of protection for customer 
funds, namely: ‘basic’, ‘medium’ and ‘high’, as shown in the table below.

The LCCP also contain the following requirements for reporting of 
customer funds issues: 
�� As mentioned above, any deficit on reconciliation of a segregated 

customer funds account must be reported as a ‘key event’ to the 
Commission.
�� Information about customer funds must be reported as part of 

the regular regulatory returns (and now additional customer 
funds report) requirements.
�� The amount of funds held in customer accounts must be recorded 

showing the breakdown between customer funds relating to 
customers in Great Britain and those relating to customers 
outside of Great Britain.

The Commission has published an Advice Note on Customer Funds 
(www.gamblingcommission.gov.uk/pdf/Customer-funds-segregation-
and-disclosure-to-customers.pdf, updated in January 2016) that covers, 
inter alia, the following aspects:
�� assessing whether an operator holds customer funds;
�� advice on implementing licence condition 4.2.1 (disclosure to 

customers);
�� the customer funds rating system;
�� advice on implementing licence condition 4.1.1 (segregation of 

customer funds); and
�� customer funds reporting to the Commission.

GA 2005 IMPLICATIONS OF AN ASSET SALE VERSUS A 
SHARE SALE/PURCHASE TRANSACTION
To the extent that an insolvency practitioner may be weighing up 
restructuring a GA 2005 licence-holding company or disposal of such 
a company’s assets (including its premises licence), consideration will 
need to be given to the differing licensing processes that will apply. 

Customer funds ratings categories 

Basic Segregation of 
customer funds

Customer funds are kept in accounts separate from business accounts but they would form part of the 
assets of the business in the event of insolvency. These accounts may include bank accounts, investment 
accounts and other accounts.

Medium Quistclose or 
equivalent

Customer funds are kept in accounts separate from business accounts; and arrangements have been made 
to ensure assets in the customer accounts are distributed to customers in the event of insolvency. The ar-
rangements falling in the medium category include Quistclose accounts and insurance arrangements.

High Independent 
trust account

Customer funds are held in a formal trust account which is legally and in practice separate from the affairs 
of the company, and is verified by and subject to controls by an independent trustee or external auditor.
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In the case of an asset sale, very careful pre-planning (including an 
advance application for transfer of the premises licence) needs to take 
place and considerable thought given to the practicalities involved, for 
example in the event that simultaneous licensing applications have to 
be made to licensing authorities throughout the UK for multiple GA 
2005 premises licence transfers. The same is true for transfers of LA 
2003 premises licences.

In the event that an unlicensed entity is intending to acquire certain 
of an insolvent gambling company’s assets with a view to continuing 
to operate the gambling business in question, it must first obtain an 
operating licence from the Commission before applying for transfer 
of the GA 2005 premises licence. In such circumstances, it needs to 
be borne in mind that, in addition to taking into account the financial 
and other circumstances of the applicant (past and present) and/or 
person(s) relevant to the application (including the resources likely 
to be available to carry out the licensed activities), the Commission 
will also take into account the following factors when determining 
operating licence applications:
�� Identity and ownership: the identity of the applicant (including 

who ultimately owns a corporate applicant) and person(s) relevant 
to the application (including anyone likely to exercise a function 
in connection with, or to have an interest (which can include a 
financial interest) in, the licensed activities).
�� Integrity: the honesty and trustworthiness of the applicant and/

or person(s) relevant to the application.
�� Competence: the experience, expertise, qualifications and history 

of the applicant and/or person(s) relevant to the application.
�� Criminality: criminal record of the applicant and/or person(s) 

relevant to the application.

By way of contrast, if instead of an asset sale, a share sale/
purchase transaction occurs, a statutory mechanism comes into play 
under the GA 2005 whereby the Commission is required to approve 
a change of control of a company limited by shares in circumstances 

where that company holds an operating licence. This mechanism 
takes effect as follows: 
�� A change of corporate control takes place when a person or other 

legal entity acquires 10% or more of the shares and/or voting 
power of an existing licensed operator (or of its parent company). 
�� Therefore if a person becomes a ‘controller’ of a company that 

holds an operating licence (or of its parent), then the licence-
holding company must surrender its licence to the Commission 
or apply (within five weeks from when the new controller takes 
over) to the Commission for approval for the operating licence 
to continue to have effect. The Commission states that in all 
instances, where such an application has not been made within 
five weeks, it will seek to revoke the licence. 
�� The Commission may give approval if it is satisfied that it would 

have granted the operating licence to the licence-holding company 
at the time of the original application, had the new controller been 
the controller of the company (or its parent) at that time. If it is not 
so satisfied, the Commission must revoke the operating licence. 
�� The GA 2005 enables advance application to be made in relation 

to an entity that it is expected will become a controller of a 
licence-holding company (or its parent). This can be a useful 
mechanism since by applying in advance of the change of control 
occurring, the risk of an incoming controller not being deemed 
suitable (and consequently the risk of revocation of the operating 
licence) is mitigated as the Commission can confirm in advance if 
it is minded to grant the continuation of the licence. n
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