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CHANCING YOUR LUCK 
AT SPOT THE BALL
The Court of Appeal recently refused HMRC permission to appeal to the 
Supreme Court over its decision that Spot the Ball is a game of chance on 
which Sportech and other companies had overpaid nearly £100m in VAT. 
However, HMRC still hasn’t given up, since applying directly to the Supreme 
Court for such permission. David Clifton, Director, Clifton Davies Consultancy 
Limited, provides an update on this long-running dispute.

Giving judgment on 4 May 2016 in the case 

of IFX Investment Company Ltd and Ors v 

The Commissioners for Her Majesty’s Revenue 

and Customs [2016] EWCA Civ 436], the 

Court of Appeal unanimously accepted the 

argument of the appellants (a group of “Spot 

the Ball” operators, or successors in title to 

or assignees of such operators, that includes 

Sportech PLC) that “Spot the Ball” is a game 

of chance. 

In so doing, it overturned a 2014 decision 

by the Upper Tribunal (Tax and Chancery 

Chamber) that had found in favour of 

HMRC’s contention that “Spot the Ball” is not 

a game because (a) it is “played” in “solitary 

isolation” involving no interaction between 

competitors and (b) the act of placing a cross 

on a coupon is not “playing”. Because the 

Upper Tribunal found that “Spot the Ball” 

is not a game, it had no need to consider 

whether it is a game of chance.

On 24 May 2016, the Court of Appeal 

refused HMRC permission to appeal to the 

Supreme Court. However HMRC has now 

applied directly to the Supreme Court for 

permission to appeal. It is expected that the 

outcome of that application will be known 

by Autumn 2016.

In monetary terms, the Court of Appeal 

judgment means that during the period in 

issue (between 1979 and 2006) Sportech 

had paid in error £97 million VAT, which 

should therefore be repaid, because under 

the Value Added Tax Act 1994 and other 

relevant tax legislation, the playing of a 

game of chance (as defined by the relevant 

gambling legislation at the time in question, 

i.e. the Gaming Act 1968) was exempt from 

VAT. The same exemption also applied to 

the provision of any facilities for the placing 

of bets.

In licensing and regulatory terms, this 

latest development in what has been a 

very long-running case should be watched 

closely to establish what, if any, influence 

it will have on the Gambling Commission’s 

future view in relation to regulation of “Spot 

the Ball” and similar prize competitions. 

As matters stand, the Commission takes 

the view that such schemes may involve 

betting, a prize competition or a lottery, 

depending on how the scheme in question is 

structured. It presently states on its website 

as follows:

• “If you structure your spot-the-ball 

scheme so that participants are expected to 

guess, or judge, whether anything is true or 

not, it is likely to be betting. For example, if 

the aim of participants in the spot the ball 

scheme is to choose which of a number of 

pre-selected positions corresponds to the 

actual position of the ball in the original 

photograph, it is likely to be betting or a 

betting prize competition. In order to operate 

these types of scheme you will need an 

appropriate betting operating licence from 

the Gambling Commission;

• “If your spot the ball scheme is not betting, 

it could be a lottery, or a prize competition, 

depending on how you arrange it. To be a 

genuine prize competition there must be an 

element of skill, knowledge or judgement 

that is reasonably likely to prevent a 

significant proportion of people who wish 

to participate from doing so, and prevent 

a significant proportion of people who 

participate from receiving a prize;

• “For example, if a panel of judges 

determine the position of the ball in a 

spot-the-ball scheme, and participants have 

to apply judgement or skill to match their 

own decision of where the ball is with that 

of the panel, it is more likely to be a prize 

competition than a lottery. Genuine prize 

competitions are free from statutory control 

under the Gambling Act 2005 and therefore 

do not require a licence;

• “If your spot-the-ball scheme is not a 

prize competition or betting, it is likely to be 

a lottery. Lotteries are the preserve of good 

causes and cannot be run for commercial or 
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private gain. If you are running a spot-the-ball 

scheme as a lottery you will need either a 

lottery operating licence from us or you will 

need to register with your local licensing 

authority. You will need to meet the various 

other requirements which apply to lotteries”.

The Commission’s reference to such a 

scheme possibly constituting betting or a 

betting prize competition takes into account 

sections 9(1)(c) and 11 of the Gambling Act 

2005, the former of which defines “betting” 

as including making or accepting a bet on 

“whether anything is or is not true”. 

Those provisions were designed, amongst 

other things, to ensure that prediction 

competitions, such as fantasy football, are 

regulated as betting products, with the 

consequence that they can only be offered 

pursuant to the relevant betting licence 

granted by the Commission. That is why, 

unlike in the US, it has been abundantly 

clear that daily fantasy sports operators 

must be licensed in order to provide and 

advertise their DFS products to consumers 

in Great Britain.

However, the Government’s Explanatory 

Notes to section 11 make it clear that “the 

definition is intended to exclude prize 

competitions (such as prize crosswords) where 

the elements of prediction and wagering 

are not both present”. Whilst the absence 

of such elements might serve to exclude 

such a competition from being classified 

as a betting or betting prize competition, it 

does not necessarily mean that it might not 

instead be classified as a game of chance, i.e, 

gaming for which a licence is also required 

from the Gambling Commission.

The IFX Investment Company Ltd case is 

concerned with the definition of “game of 

chance” in the Gaming Act 1968. However, 

the Gambling Act 2005 (the legislation that 

repealed the 1968 Act) bases its definition 

of that phrase on the same language that 

was used in the 1968 Act, albeit updated in 

part to reflect the technological changes that 

had occurred in the meantime and in part to 

make it clear that a person can play a game 

of chance even if there are no other players, 

or if the actions of a computer stand in for 

another player. This was designed to ensure 

that gaming on a machine or with virtual 

games was brought within the scope of the 

2005 Act.

The “Spot the Ball” scheme, subjected 

to judicial scrutiny in the IFX Investment 

Company Ltd case, involved a panel of 

judges determining the position of the ball 

on the basis that participants would have 

to apply judgement or skill to match their 

own decision of where the ball was with 

that of the panel. This is the same set of 

circumstances that is cited by the Gambling 

Commission as an example of what “is 

more likely to be a prize competition” as 

mentioned above.

Having considered a host of pre-2005 Act 

cases, the Court of Appeal determined that, 

apart from the need for a degree of active 

participation, what is a game is primarily 

a question of fact. It also rejected HMRC’s 

argument that, in order for a scheme to 

constitute a game, there is a requirement 

for an “inter-player interaction” rule, i.e. that 

a competitor has both to make a move and 

also to respond to another competitor’s move 

or to a change of circumstance resulting 

from his move. The Court also found that 

there was no distinction in the 1968 Act 

between single-player and multi-player 

games, something that is now given statutory 

force by the 2005 Act.

Insofar as whether the “Spot the Ball” 

scheme in question was a game of chance, 

the Court of Appeal judgment supports 

the view that however skilful a competitor 

might be (and even therefore if he had 

superlative skill) the most that skill and 

judgment could do was to estimate the 

ball’s approximate position and that 

accordingly the game was one of chance. 

It also noted its previous judgment in the 

“poker case” R v Derek Kelly [2008] EWCA 

Crim 137 (also decided according to the 

1968 Act) that the element of chance in a 

game did not have to be predominant for it 

to constitute a game of chance. There is no 

material difference insofar as the respective 

“skill” provisions in the 1968 Act and the 

2005 Act are concerned.

The IFX Investment Company Ltd case 

may yet come before the Supreme Court for 

a final determination, as a result of which 

the Gambling Commission’s above-stated 

view in relation to regulation of “Spot the 

Ball” and similar prize competitions may 

remain unchanged for some time, but all 

those affected would be well-advised to keep 

a watching brief in the meantime.
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