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The judicial challenges by the GBGA 
- a trade association whose members 
are primarily Gibraltar-based gambling 
operators providing remote gambling 
services to customers in the UK and 
elsewhere - to Great Britain’s PoC remote 
gambling licensing regime and associated 
tax regime have nearly run their course.

Set out below are the material 
developments in those challenges, 
culminating in the ruling by the CJEU on 
13 June 2017 that will see the GBGA’s 
second judicial review return to the High 
Court in London for its final judgment.

August 2014
The GBGA commenced High Court 
proceedings seeking Judicial Review 
of Great Britain’s new remote gambling 
licensing regime. At the time, this regime 
was due to be brought into effect on 1 
October 2014 by the Gambling (Licensing 
and Advertising) Act 2014 (‘the 2014 Act’). 

The grounds of the GBGA’s 
judicial challenge were that:

• the new licensing regime was unlawful, 
in that it constituted a disproportionate 
restriction on the freedom to provide 
services guaranteed by Article 56 
of the Treaty on the Functioning of 
the European Union (‘TFEU’) and

• the decision by the Secretary of State 
for Culture, Media & Sport and/or the 
Gambling Commission to adopt the 
new licensing regime, and to refuse 
to adopt a passporting proposal 
advocated by the GBGA, was irrational.

October 2014
Delivering his judgment1, Mr Justice 
Green rejected the GBGA’s claim. 
In what he described as “a clear cut 
case” he ruled that the new licensing 
regime was “neither disproportionate, 
nor discriminatory, nor is it irrational. 
The new regime serves a series of 
legitimate objectives. There is no reason 
to doubt Parliament’s judgement that 
it will achieve a reasonable degree of 
effectiveness and there is no proper 
basis for concluding that it is or will 
be discriminatory in its effects.” 

The Judge noted the explanation of 
the UK Government that the exposure 
of offshore operators to the domestic 
tax regime under the new PoC 
provisions contained within Part 3 
of, and Schedules 28 and 29 to, the 
Finance Act 2014 “was a by-product of 
the regime not its principal justification” 
and expressly excluded from his 
judgment “any consideration which 
may be considered to be economic in 
nature,” instead determining whether 
there was “sufficient justification for the 
new regime based only upon legitimate 
consumer and/or public order grounds.”  

Insofar as the constitutional relationship 
between the UK and Gibraltar was 
concerned, in what he described as 
a “finely balanced conclusion,” Mr 
Justice Green concluded that “relations 
between the UK and Gibraltar are to 
be treated as relations between a 
Member State and a third country or 
territory” with the consequence that 

“Gibraltar is not to be treated as the 
same Member State as the UK for 
the purpose of Article 56 TFEU.”

Later in the same month, when the ink 
of Mr Justice Green’s judgment was 
barely dry, the GBGA commenced 
its second judicial review challenge, 
this time alleging that the new PoC 
tax regime is incompatible with the 
fundamental right to freedom to provide 
services under Article 56 of the TFEU 
and arguing that such ‘extraterritorial’ 
taxes discriminate against service 
providers established outside the 
UK. It also contended that such taxes 
cannot be justified by the objectives 
claimed by the UK Government, which 
are essentially of an economic nature. 

November 2014
The 2014 Act came into force 
on 1 November 2014, following 
a decision by the Secretary of 
State to delay implementation of 
the legislation from its originally 
proposed date of 1 October 2014.

December 2014
On 1 December 2014, the new PoC 
tax regime came into effect with the 
consequence that gambling operators 
became liable for the relevant UK 
gambling tax if they offered remote 
gambling to a person who usually 
lives in the UK, no matter where in the 
world the operator itself is located. 

On 3 December 2014, the High Court 
granted permission to the GBGA to 
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pursue its judicial review in respect 
of the new tax regime. In granting 
permission, Mrs Justice McGowan 
noted that “the application raises 
very significant points of principle and 
equally important practical issues for the 
enforcement of revenue collection.”

July 2015
On delivering his judgment in the 
case2, and following submissions by 
both the GBGA and the Government of 
Gibraltar, Mr Justice Charles requested 
the CJEU to determine the following 
questions by way of a preliminary ruling:

• For the purposes of Article 56 
TFEU and in the light of the 
constitutional relationship 
between Gibraltar and the UK:

a. Are Gibraltar and the UK to be 
treated as if they were part of a single 
Member State for the purposes of EU 
law […] so that Article 56 TFEU does 
not apply, save to the extent that it 
can apply to an internal measure?

Alternatively,
b. Having regard to Article 355(3) TFEU, 
does Gibraltar have the constitutional 
status of a separate territory to the UK 
within the EU such that the provision 
of services between Gibraltar and the 
UK is to be treated as intra-EU trade 
for the purposes of Article 56 TFEU?

Alternatively,
c. Is Gibraltar to be treated as a third 
country or territory with the effect that 

EU law is only engaged in respect of 
trade between the two in circumstances 
where EU law has effect between a 
Member State and a non-Member State?

Alternatively,
d. Is the constitutional relationship 
between Gibraltar and the UK to be 
treated in some other way for the 
purposes of Article 56 TFEU?

• Do national measures of taxation that 
have features such as those found 
in the new tax regime constitute 
a restriction on the right to the 
free movement of services for the 
purposes of Article 56 TFEU?

• If so, are the aims, which the referring 
Court has found domestic measures 
(such as the new tax regime) to 
pursue, legitimate aims, which are 
capable of justifying the restriction 
on the right to free movement of 
services under Article 56 TFEU?’

The CJEU’s role was limited to the 
above function. It was not required 
to decide the substance of the case 
brought by the GBGA. Instead, 
once the CJEU had given its ruling 
on the abovementioned questions, 
the case was always destined to 
return to the High Court for that 
court’s judgment to be given, based 
on the CJEU’s interpretation. 

January 2017
On 19 January 2017, in an Opinion3 
published in advance of the 
CJEU judgment, General (‘AG’) 

Szpunar concluded that the UK 
and Gibraltar are a single Member 
State for the above purposes.

June 2017
On 13 June 2017, the CJEU delivered 
a corresponding ruling4 to that of 
the AG that “Article 355(3) TFEU, in 
conjunction with Article 56 TFEU, is 
to be interpreted as meaning that the 
provision of services by operators 
established in Gibraltar to persons 
established in the United Kingdom 
constitutes, as a matter of EU law, a 
situation confined in all respects within 
a single Member State.” The essence 
of the CJEU ruling is set out below.

Status of Gibraltar
• In terms of international 

law, Gibraltar is classified as a 
non-self-governing territory within 
the meaning of Article 73 of the 
Charter of the United Nations. 

• In terms of EU law, it is a European 
territory for whose external relations 
a Member State is responsible within 
the meaning of Article 355(3) TFEU 
and to which the provisions of the 
EU Treaties apply. However, the 
1972 Act of Accession whereby the 
UK became a member of the EU, 
provided that certain parts of the 
TFEU were not to apply to Gibraltar 
unless the European Council, acting 
unanimously on a proposal from the 
Commission, provided otherwise. 

• Under the 1972 Act of Accession, 
Gibraltar does not form part of 
the EU customs territory.

The CJEU found there to be 
no factor that could justify 
the conclusion that relations 
between Gibraltar and the 
UK may be regarded, for 
the purposes of Article 56 
of the TFEU, as akin to 
those existing between 
two Member States. 
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Determination of the first question
The CJEU concluded that the answer 
to the first question set out above 
is that Article 355(3) of the TFEU, in 
conjunction with Article 56 of the 
TFEU, is to be interpreted as meaning 
that the provision of services by 
operators established in Gibraltar to 
persons established in the UK 
constitutes, as a matter of EU law, 
a situation confined in all respects 
within a single Member State.

In reaching that conclusion, 
the CJEU found that:

• EU law is applicable to the Member 
States pursuant to Article 52(1) of the 
Treaty on the European Union (‘TEU’). 
According to Article 52(2) TEU, the 
territorial scope of the EU Treaties is 
specified in Article 355 of the TFEU;

• Article 355(3) of the TFEU states that 
the provisions of the EU Treaties are 
to apply to the European territories 
for whose external relations a 
Member State is responsible;

• Gibraltar is a European territory for 
whose external relations a Member 
State, namely the UK, is responsible, 
and EU law is applicable to that territory 
pursuant to Article 355(3) of the TFEU;

• By way of derogation from 
Article 355(3) TFEU, under the 1972 
Act of Accession, EU acts do not apply 
to Gibraltar in certain areas of EU law. 
Those exceptions were introduced on 
account of the special legal position of 
that territory, in particular its status as a 
free port. However, freedom to provide 
services, enshrined in Article 56 of the 
TFEU, is not one of those exceptions;

• It therefore follows that Article 56 of 
the TFEU is applicable, by virtue of 
Article 355(3) TFEU, to Gibraltar;

• Article 56 of the TFEU prohibits 
restrictions on freedom to provide 

services within the EU in respect 
of nationals of Member States who 
are established in a Member State 
other than that of the person for 
whom the services are intended;

• It is established case law that the 
provisions of the TFEU Treaty on 
freedom to provide services do 
not apply to a situation which is 
confined in all respects within 
a single Member State; 

• It is therefore necessary to examine 
whether the provision of services by 
operators established in Gibraltar to 
persons established in the UK 
constitutes, for the purposes of EU 
law, a situation confined in all respects 
within a single Member State.

In then conducting that examination 
and concluding that the answer is ‘yes,’ 
the CJEU made a number of findings 
involving deep complexities of EU Treaty 
provisions and previously decided 
case law. It found there to be no factor 
that could justify the conclusion that 
relations between Gibraltar and the UK 
may be regarded, for the purposes of 
Article 56 of the TFEU, as akin to those 
existing between two Member States.

In the above respect, it said that “to 
treat trade between Gibraltar and the 
UK in the same way as trade between 
Member States would be tantamount 
to denying the connection, recognised 
in Article 355(3) TFEU, between that 
territory and that Member State. It is 
common ground in that regard that it is 
the UK that has assumed obligations 
towards the other Member States 
under the Treaties so far the application 
and transposition of EU law in the 
territory of Gibraltar is concerned.”

The second and third questions
The CJEU stated that “in view of the 

answer given to the first question, 
it is unnecessary to answer the 
second and third questions.”

Some time in the future
The general consensus appears to be 
that the CJEU ruling seriously undermines 
the GBGA’s claim that gambling operators 
based in Gibraltar (but licensed by the 
Gambling Commission in Great Britain) 
should not be subject to gambling tax 
obligations in the UK and that the High 
Court will find against it as and when 
the case reverts to it for its judgment, to 
which the CJEU ruling will be applied. 

However, the solicitors representing 
the GBGA, CMS Cameron McKenna 
Nabarro Olswang, do not appear to be 
waving a white flag just yet. Criticising 
the CJEU’s decision not to answer the 
second and third questions, they say5:

1. “the second and third questions 
raised important - and as yet 
unanswered - questions regarding 
the extent of the protection provided 
by Article 56 in the context of 
taxation provisions which straddle 
Member States. Some clarification of 
the issues here by the CJEU would 
have been generally useful” and

2. “the determination of the first issue 
in not necessarily conclusive of the 
issues in this case. That is because 
the extension of duties by the 
UK Government was not limited 
to operators in Gibraltar but to all 
overseas operators who provided 
services into the UK including 
operators across Member States of 
the Union. It is true that the majority 
of operators who provide gambling 
services into the UK are in Gibraltar 
but there are other operators, say 
in Malta, who are most certainly 
in another Member State.”

continued
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The general consensus appears to be that the CJEU 
ruling seriously undermines the GBGA’s claim that 

gambling operators based in Gibraltar (but licensed by 
the Gambling Commission in Great Britain) should not 

be subject to gambling tax obligations in the UK.
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