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Law and Legislation

HOW GIBRALTAR’S HOPES OF 
AVOIDING POC WERE DASHED
The argument Gibraltar should be considered an EU Member State in its  
own right and not as part of the UK was firmly shot down by the European 
Court of Justice in June. David Clifton of Clifton Davies Consultancy  
explains the judgment.

I wrote in the September/October 2015 

edition of iGaming Business an article 

entitled “The POC tax JR judgment  

analysed and explained”. This was after  

the High Court of Justice in London  

(the High Court) had in July 2015 requested 

the Court of Justice of the European Union 

(CJEU) determine by way of a preliminary 

ruling whether, for the purposes of the 

freedom to provide services, Gibraltar  

and the United Kingdom (UK) are to be 

treated as if they were part of a single 

Member State or whether, with respect  

to the freedom to provide services,  

Gibraltar has the constitutional status  

of a separate territory to the UK so that  

the provision of services between the  

two is to be treated as intra-EU trade.  

The CJEU has now (on 13 June, 2017) 

delivered that ruling. 

Background
By way of a quick recap, this question arose 

because the Finance Act 2014 (FA2014) 

introduced a new tax regime relating to 

remote gambling, designed to affect all 

gambling operators which supply remote 

gambling to UK customers, regardless of 

where their business was based. It came into 

force on 1 December, 2014. The effect of the 

new regime was to change general betting 

duty, pool betting duty and remote gaming 

duty so that they were charged on a place of 

consumption basis. 

The UK Government’s stated objective in 

introducing the new regime was to ensure 

that all UK-facing remote gambling operators 

pay UK gambling tax on the gambling profits 

generated from UK customers, no matter 

where in the world the operator itself is located.

This resulted in a challenge by way of 

judicial review instituted in the High Court by 

the Gibraltar Betting and Gaming Association 

(GBGA) – a trade association whose members 

are primarily Gibraltar-based gambling 

operators providing remote gambling services 

to customers in the UK and elsewhere – 

against HM Revenue and Customs and HM 

Treasury (with the Government of Gibraltar 

as an intervening party). 

The GBGA’s argument is that the 

taxes payable under the new regime are 

extraterritorial taxes, that they constitute 

an obstacle to freedom to provide services 

and that they discriminate against service 

providers established outside the UK. It 

also contended that such taxes cannot be 

justified by the objectives claimed by the 

UK, which are essentially of an economic 

nature. As a consequence, the GBGA 

has maintained that the new tax regime 

is incompatible with the Treaty on the 

Functioning of the European Union (TFEU).

The questions for a preliminary ruling 
by the CJEU
The referral of the case to the CJEU for  

a preliminary ruling meant that the  

CJEU was required to determine the 

following questions:

(1)  For the purposes of Article 56 TFEU 

and in the light of the constitutional 

relationship between Gibraltar and  

the UK:

 a.  Are Gibraltar and the UK to be 

treated as if they were part of 

a single Member State for the 

purposes of EU law… so that 

Article 56 TFEU does not apply, 

save to the extent that it can apply 

to an internal measure?

 Alternatively,

 b.   Having regard to Article 355(3) 

TFEU, does Gibraltar have the 

constitutional status of a separate 

territory to the UK within the EU 

such that the provision of services 

between Gibraltar and the UK is 

to be treated as intra-EU trade for 

the purposes of Article 56 TFEU?

 Alternatively,

 c.  Is Gibraltar to be treated as a third 

country or territory with the effect 

that EU law is only engaged in 

respect of trade between the two 

in circumstances where EU law 

has effect between a Member State 

and a non-Member State?

 Alternatively,

 d.  Is the constitutional relationship 

between Gibraltar and the UK to 

be treated in some other way for 

the purposes of Article 56 TFEU?

“The CJEU found no factor to  justify the 
conclusion that relations between Gibraltar and 
the UK may be regarded, for the purposes of 
Article 56 of the TFEU, as akin to those existing 
between two Member States”
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(2)  Do national measures of taxation that 

have features such as those found 

in the new tax regime constitute a 

restriction on the right to the free 

movement of services for the purposes 

of Article 56 TFEU?

(3)  If so, are the aims, which the referring 

Court has found domestic measures 

(such as the new tax regime) to pursue, 

legitimate aims, which are capable of 

justifying the restriction on the right to 

free movement of services under Article 

56 TFEU?’

The CJEU’s role was limited to the above 

function. It was not required to decide the 

substance of the case brought by the GBGA. 

Instead, once the CJEU had given its ruling 

on the above-mentioned questions, the case 

was always destined to return to the High 

Court for that court’s judgment to be given 

based on the CJEU’s interpretation. 

The Advocate General’s opinion:  
19 January, 2017
As is the usual way of dealing with such 

issues in the CJEU, an opinion of an Advocate 

General (AG) was published in advance of 

the final CJEU judgment. On 19 January, 

2017, AG Szpunar concluded that the UK and 

Gibraltar are a single Member State for the 

above purposes. Whilst the AG’s opinion was 

not binding on the CJEU, it is more often than 

not the case that in due course its judges will 

reach a similar conclusion. 

Nevertheless, Peter Howitt, the CEO of the 

GBGA, was not unduly negative, and said 

at the time: “We are naturally disappointed 

with the opinion of the Advocate General. 

We continue to believe that the gambling 

duty applied by the UK government 

to operators out of the jurisdiction, in 

circumstances where the customer may not 

be in the UK when they gamble or even a UK 

resident, is a disproportionate restriction on 

operators.  We look forward to receiving the 

CJEU’s judgment on the issues.”

The CJEU’s preliminary ruling:  
13 June, 2017
Sad to say, but his disappointment will 

now have reached deeper bounds because 

on 13 June, 2017 the CJEU delivered a 

corresponding ruling to that of the AG,  

that serves to seriously undermine the 

GBGA’s claim that gambling operators  

based in Gibraltar (but licensed by the 

Gambling Commission in Great Britain) 

should not be subject to gambling tax 

obligations in the UK. The essence of the 

CJEU ruling is set out below.

Status of Gibraltar
Gibraltar was ceded by the King of Spain  

to the British Crown by the Treaty of Utrecht, 

concluded between the King of Spain and 

the Queen of Great Britain on 13 July, 1713, 

which was one of the treaties bringing the 

War of Spanish Succession to an end.  

It is now a colony of the British Crown  

and does not form part of the UK. 

The system of governance for Gibraltar 

is set out in the Gibraltar Constitution 

Order 2006, which came into force on 

1 January, 2007. Under the terms of that 

order, executive authority is vested in a 

Governor, who is appointed by the Queen, 

and, for certain domestic matters, in HM 

Government of Gibraltar (the Government 

of Gibraltar). Legislative authority is vested 

in the Queen and in the Parliament of 

Gibraltar, whose members are elected 

every four years by the Gibraltar electorate. 

Gibraltar has its own courts. It is possible 

to appeal against judgments of Gibraltar’s 

highest courts to the Judicial Committee of 

the Privy Council.

In terms of international law, Gibraltar is 

classified as a non-self-governing territory 

within the meaning of Article 73 of the 

Charter of the United Nations. 

In terms of EU law, it is a European 

territory for whose external relations a 

Member State is responsible within the 

meaning of Article 355(3) TFEU and to 

which the provisions of the EU Treaties 

apply. However, the 1972 Act of Accession 

whereby the UK became a member of the 

EU provided that certain parts of the TFEU 

were not to apply to Gibraltar unless the 

European Council, acting unanimously on 

a proposal from the Commission, provided 

otherwise. Under the 1972 Act of Accession, 

Gibraltar does not form part of the EU 

customs territory.

Determination of the first question
The CJEU concluded that the answer to the 

first question set out above is that Article 

355(3) of the TFEU, in conjunction with 

Article 56 of the TFEU, is to be interpreted 

as meaning that the provision of services by 

operators established in Gibraltar to persons 

established in the UK constitutes, as a matter 

of EU law, a situation confined in all respects 

within a single Member State.

In reaching that conclusion, the CJEU 

found firstly that:

•  EU law is applicable to the Member States 

pursuant to Article 52(1) of the Treaty on 

the European Union (“TEU”). According to 

Article 52(2) TEU, the territorial scope of 

the EU Treaties is specified in Article 355 

of the TFEU.

•  Article 355(3) of the TFEU states that  

the provisions of the EU Treaties are 

to apply to the European territories for 

whose external relations a Member State 

is responsible.

•  Gibraltar is a European territory for 

whose external relations a Member State, 

namely the UK, is responsible, and EU law 

is applicable to that territory pursuant to 

Article 355(3) of the TFEU.

“[T]he judgment may provide a different, and 
strengthened, perspective on Gibraltar’s position 
in the Brexit negotiations, as part of the same UK 
single market for the purposes of EU Law” 
Government of Gibraltar
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•  By way of derogation from Article 355(3) 

TFEU, under the 1972 Act of Accession, 

EU acts do not apply to Gibraltar in 

certain areas of EU law. Those exceptions 

were introduced on account of the  

special legal position of that territory, 

in particular its status as a free port. 

However, freedom to provide services, 

enshrined in Article 56 of the TFEU, is  

not one of those exceptions.

•  It therefore follows that Article 56 of the 

TFEU is applicable, by virtue of Article 

355(3) TFEU, to Gibraltar.

The CJEU went on to find that:

•  Article 56 of the TFEU prohibits 

restrictions on freedom to provide services 

within the EU in respect of nationals of 

Member States who are established in 

a Member State other than that of the 

person for whom the services are intended. 

•  It is established case law that the 

provisions of the TFEU Treaty on freedom 

to provide services do not apply to a 

situation which is confined in all respects 

within a single Member State. 

•  It is therefore necessary to examine 

whether the provision of services by 

operators established in Gibraltar to 

persons established in the UK constitutes, 

for the purposes of EU law, a situation 

confined in all respects within a single 

Member State.

In then conducting that examination and 

concluding that the answer is “yes”, the CJEU 

made a number of findings involving deep 

complexities of EU Treaty provisions and 

previously decided case law. It found there to 

be no factor that could justify the conclusion 

that relations between Gibraltar and the 

UK may be regarded, for the purposes of 

Article 56 of the TFEU, as akin to those 

existing between two Member States. In this 

respect, it said that “to treat trade between 

Gibraltar and the UK in the same way as 

trade between Member States would be 

tantamount to denying the connection, 

recognised in Article 355(3) TFEU, between 

that territory and that Member State. It is 

common ground in that regard that it is the 

UK that has assumed obligations towards 

the other Member States under the Treaties 

so far the application and transposition 

of EU law in the territory of Gibraltar is 

concerned”, as AG Szpunar had previously 

observed in point 37 of his Opinion. 

The CJEU judgment went on to state: 

“It follows that the provision of services 

by operators established in Gibraltar to 

persons established in the UK constitutes, 

under EU law, a situation confined in all 

respects within a single Member State”. That 

represents the ruling made.

The CJEU stated that “in view of the answer 

given to the first question, it is unnecessary to 

answer the second and third questions”.

Government of Gibraltar  
puts on a brave face...
The Government of Gibraltar has put a brave 

face on the judgment, issuing a statement 

that said: “Her Majesty’s Government of 

Gibraltar notes the judgment delivered by 

the Court of Justice of the European Union 

in the action brought by the Gibraltar Betting 

and Gaming Association against the UK’s 

point of consumption tax on online gaming 

services. HMGoG intervened in that case 

to support the GBGA. In its judgment, the 

European Court has found that Gibraltar and 

the UK both form part of a single Member 

State for the purposes of EU law. Although, in 

normal circumstances, HMGoG would have 

been disappointed with such a ruling, as a 

result of Brexit and the commitments already 

made by the UK Government to Gibraltar in 

relation to access to the UK market, HMGoG 

does not consider that the judgment will have 

any significant effect, whether on the online 

gaming sector or more generally. Indeed, 

the judgment may provide a different, and 

strengthened, perspective on Gibraltar’s 

position in the Brexit negotiations, as part of 

the same UK single market for the purposes 

of EU Law.”

...but press takes a different view
Perhaps not surprisingly, a more negative 

view has been adopted by the Spanish 

newspaper El País, which has commented 

that the judgment has “deepened the crisis 

of the business model that has driven 

growth for Gibraltar’s online gambling 

industry. In the last two decades, gambling 

operators have flourished thanks to the 

favourable tax regime in the overseas 

territory. If Brexit created an initial sense 

of unease, there is palpable uncertainty 

now with regard to the 3,252 direct jobs 

created by the 33 Gibraltar-based gambling 

companies that now face the prospect of 

losing competitiveness to other desirable 

locations, such as Malta or the Isle of Man”.

What next?
It must now be expected that the High Court 

will find against the GBGA as and when the 

case reverts to it for its judgment, to which 

the CJEU ruling will be applied. Members 

of the GBGA are likely to be left licking their 

wounds from two successive unsuccessful 

judicial reviews and counting the very 

considerable cost of those failures.

“It must now be expected that the High Court 
will find against the GBGA as and when the case 
reverts to it for its judgment, to which the CJEU 
ruling will be applied”
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