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All those who attended the GB 
Gambling Commission’s second 
annual Raising Standards Conference 
on 21 November 2017 will have been 
left in no doubt whatsoever that, in 
addition to making gambling safer, 
the Commission is placing yet greater 
emphasis on the need for customers 
to be treated fairly, in particular 
by the online gambling sector.

In her keynote speech1, the Commission’s 
CEO, Sarah Harrison, made it clear 
that the Commission would be pushing 
licensed gambling operators to ensure 
that their “commercial practices and 
consumer relationships meet, or 
better exceed, the expectations that 
people rightly have of responsible 
businesses.” She cited the now often 
quoted recent statistics that:

• only 34% of people believe 
that gambling is fair and 
can be trusted, and

• 24% of those who gamble feel that 
they have been in a situation where 
terms and conditions were unfair,

and gave due warning that “fairer 
treatment is one area where 
more rules may be required.”

In giving that warning, she was referring 
to the forthcoming consultation on 
changes to the Licence Conditions 
and Codes of Practice (‘LCCP’) linked 
to the second licensing objective 
(ensuring gambling is fair and open) 
that is scheduled to take place 
between January and April 20182. 

My assessment is that the principal focus 
of that consultation will be firmly directed 
at remote operators, the same sector of 
the gambling industry that is presently 
the subject of a joint programme of 

work by the Commission and the CMA 
to tackle concerns about whether 
consumers are being treated fairly.

Harrison’s speech was followed up 
the next day with a posting on the 
Commission’s website entitled ‘Time 
to take action on unfair terms3,’ stating 
that “online gambling firms are being 
told to review the terms and conditions 
they have in place before action is 
stepped up in the New Year to ensure 
consumers are treated fairly.”

Also speaking at the Raising Standards 
Conference was CMA Project Director, 
George Lusty4, whose presentation 
focused on (a) the CMA’s ongoing 
enforcement activity in the remote 
gambling sector5, (b) the key terms 
and practices of that sector that have 
given the CMA particular concern as 
a matter of consumer law6 (also taking 
into account requirements under the 
Gambling Commission’s licensing 
regime, LCCP and remote technical 
standards (‘RTS’)7) and (c) changes 
that the CMA is expecting from 
operators to address those concerns.
 
All remote operators licensed by the 
Gambling Commission should take close 
note of the content of Lusty’s speech, 
which served to outline the parameters 
of what the CMA and the Commission 
consider to be (a) acceptable or 
(b) unacceptable behaviour in the 
remote gambling sector, particularly 
in relation to promotions and their 
accompanying terms and conditions.

Lusty identified:

1. the following key concerns relating 
to unfair practices that have so 
far been at the centre of the 
CMA’s enforcement work, and 

2. what the CMA believes operators 
need to do to address those concerns:

Lack of transparency of significant 
promotion restrictions and conditions 
that apply under the promotion 
and their practical implications
Operators need to:

• ensure all significant conditions are 
provided to consumers in a clear, 
timely, intelligible, unambiguous, 
transparent, non-misleading and 
prominent manner, including within 
the advert and with the headline 
offer on all relevant landing pages 
and sign-up pages for the promotion, 
and on any other advertising on any 
medium for the promotion; and

• ensure that all terms and conditions 
relating to a promotion, including 
terms which apply to all bonuses, 
are accessible: before the consumer 
signs up, within a single click from 
(i) all relevant landing pages and 
sign-up pages for that promotion 
and (ii) any other advertising on 
any medium for that promotion; and 
once play commences, within a 
single click from the bonus tab on 
the consumer’s account page.

Restriction on consumers being able 
to withdraw their deposit balance 
and any winnings unless and until 
the specified wagering requirements 
of the promotion are met
Operators need to:

• stop offering gaming promotions 
that include a restriction on the 
withdrawal of deposit winnings;

• ensure that terms clearly and 
prominently articulate the right 
to withdraw deposit winnings;

• ensure that consumers can clearly 
distinguish between play with funds 

UNFAIR PRACTICES

At the British Gambling Commission’s Raising Standards Conference in November 2017, George Lusty, 
Project Director at the UK Competition and Markets Authority (‘CMA’), outlined changes that the CMA is 
expecting from operators to address the CMA’s and the Commission’s concerns around unfair practices, as 
part of the two bodies’ joint work on the matter. David Clifton of Clifton Davies Consultancy Ltd discusses 
the concerns relating to unfair practices that have so far been at the centre of the CMA’s enforcement work 
and what the CMA believes operators need to do to address those concerns, as outlined in Lusty’s speech.

Joint action continues on unfair 
practices and promotions

David Clifton Director 
dc@cliftondavies.com
Clifton Davies Consultancy Limited, UK 



A Cecile Park Media Publication  |  December 2017 11

that are subject to restrictions and 
play with unrestricted funds.

Restriction on withdrawing 
unspent deposit funds, whether 
by way of express prohibition or 
by way of indirect restrictions
Operators need to:

• stop imposing restrictions on 
withdrawing unspent deposit funds;

• ensure that terms clearly and 
prominently articulate the right to 
withdraw deposit funds; and

• ensure that consumers can clearly 
distinguish between play with 
bonus funds that are subject to 
restrictions and play with their 
own money which is not.

Fairness and transparency of 
promotion-specific play restrictions 
(e.g. maximum bet sizes, weighted 
wagering game requirements) that 
are not set out clearly to consumers
Operators need to:

• ensure that promotional play 
restrictions do not apply to consumers’ 
deposits or the winnings therefrom, 
save where operators can ensure that 
invalid wagers cannot be placed;

• clearly outline all prohibited 
types or patterns of play, with 
no discretion reserved to the 
operator after the event;

• distinguish terms relating to gameplay 
restrictions from other terms which 
set out (valid) restrictions connected 
with allegations of fraud, collusion, use 
of multiple accounts, manipulation of 
software, exploitation of loopholes 
or other technical forms of abuse 
or other behaviour which amounts 
to deliberate cheating; and

• provide full explanations to 
consumers where the application 

of gameplay restrictions results 
in the loss of (bonus) winnings.

Withdrawing a consumer’s entitlement 
to a free bet or reducing its ultimate 
value, after the consumer has already 
acted on a particular understanding 
of the deal and its value 
Operators need to:

• ensure that they are not seeking 
to enforce account restrictions that 
would either remove a consumer’s 
entitlement to a bet, or reduce its 
value, where a customer has already 
placed all or some of the qualifying 
bets under the promotion; and

• ensure they honour the deals that 
they make available to consumers 
(particularly where they have been 
directly targeted by marketing activity), 
ensuring that they meet expectations 
and treat their customers fairly. This 
is best and most clearly achieved 
by not seeking to enforce account 
restrictions that would either remove 
a consumer’s entitlement to a bet, or 
reduce its value, where a consumer 
has already placed all or some of the 
qualifying bets under the promotion.

Compulsory publicity, i.e. terms 
and conditions that purport to 
allow operators to use consumers’ 
personal data (including their 
names) for promotional purposes 
without their specific consent
Operators need to ensure they do 
not use, enforce or seek to rely on 
such terms in their contracts.

Further joint action
In its ‘Time to take action on unfair 
terms’ website posting8, the Gambling 
Commission warns that the above 
does not constitute an exhaustive list 
and that further details of what the 

CMA calls its and the Commission’s 
“common expectations” will be 
released once this phase of the CMA’s 
enforcement activity has concluded.
The working arrangements between 
the Commission and the CMA are set 
out in a Memorandum of Understanding 
concluded between them in February 
20179 that aims, amongst other things, to:

• ensure that a “consistent and co-
ordinated approach is taken in 
performing the relevant functions 
and any specific joint work 
they may undertake” and 

• “achieve coordinated and consistent 
regulatory action in the relevant sector 
and to avoid, as far as is reasonably 
practicable, duplication of action or 
the taking of steps by one organisation 
which may impede action by the other.”

Such joint action between regulators 
is becoming a feature of consumer 
protection issues arising from 
commercial gambling in Great Britain, 
with the recent joint action between 
the Commission, the Advertising 
Standards Authority and others intended 
to prevent freely available gambling 
advertisements that are likely to 
appeal particularly to those aged 17 or 
under10, providing a further example.

More of the same joint action can be 
expected in future and operators will 
be mistaken if they think enforcement 
action will be restricted to one regulator 
alone. In relation to fairer treatment of 
consumers, Sarah Harrison warned in 
June this year11 that “whilst the CMA takes 
enforcement action on how consumer 
legislation is followed, the gambling 
industry should be under no illusion that if 
they don’t comply with consumer law, we 
will see this as a breach of their operating 
licence, and take decisive action.”

1.  See http://www.gamblingcommission.gov.uk/
PDF/speeches/Raising-standards-keynote-
speech-Sarah-Harrison-2017.pdf and https://
www.youtube.com/watch?v=1-hFCcId1E8 

2.  See http://www.gamblingcommission.gov.
uk/news-action-and-statistics/Calendar-of-
publications-consultations-events.aspx 

3.  See http://www.gamblingcommission.gov.
uk/news-action-and-statistics/news/2017/
Time-to-take-action-on-unfair-terms-
says-Gambling-Commission.aspx 

4.  See https://www.gov.uk/government/speeches/
online-gambling-the-investigation-so-far-and-
next-steps  and https://www.youtube.com/
watch?time_continue=1339&v=T5tKYq784R0 

5.  Enforcement action was commenced by 
the CMA pursuant to the Enterprise Act 

2002 in June 2017 against a number of 
online gambling operators; see https://www.
gov.uk/government/news/cma-launches-
enforcement-action-against-gambling-firms 

6.  Principally the Consumer Protection 
from Unfair Trading Regulations 2008 
and the Consumer Rights Act 2015.

7.  Paragraph 4.2 of the Gambling Commission’s 
‘Statement of principles for licensing and 
regulation,’ http://www.gamblingcommission.gov.
uk/PDF/Statement-of-principles-for-licensing-
and-regulation.pdf, Social Responsibility Code 
provision 5.1.1 (‘Rewards and bonuses’) of the 
LCCP, http://live-gamblecom.cloud.contensis.
com/PDF/LCCP/Licence-conditions-and-codes-
of-practice.pdf and RTS 14 (‘Responsible product 
design’) of the RTS http://live-gamblecom.

cloud.contensis.com/PDF/Remote-gambling-
and-software-technical-standards.pdf

8.  See http://www.gamblingcommission.gov.
uk/news-action-and-statistics/news/2017/
Time-to-take-action-on-unfair-terms-
says-Gambling-Commission.aspx 

9.  See https://www.gov.uk/government/
uploads/system/uploads/attachment_data/
file/621530/cma-gambling-commission-
memorandum-of-understanding.pdf 

10.  See joint letter dated 20 October 2017 at 
http://www.gamblingcommission.gov.uk/
PDF/Ltr-from-ASA-CAP-CG-RGA-final.pdf 

11.  See http://www.gamblingcommission.gov.uk/
news-action-and-statistics/news/2017/Gambling-
operators-face-landmark-enforcement-action-
over-unfair-practices-and-promotions.aspx


