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Regulation

The Gambling Commission and the CMA are cracking down on unfair or misleading terms  
and conditions. But if operators genuinely start from the perspective of believing in treating 
their customers fairly, the rest should follow, says David Clifton of Clifton Davies Consultancy

Online gambling operators are currently faced  

with threats of court action by the Competition and 

Markets Authority (CMA), for breaches of consumer 

law, and enforcement action by the Gambling 

Commission (GC) on the same ground for licence 

condition breaches. For those wondering why,  

let’s start with some basic principles. 

In terms of general consumer protection law,  

the Consumer Rights Act 2015:

•  protects consumers’ rights when they enter into  

a gambling transaction with an operator 

licensed by the GC, including protection against 

contractual wording that could be used to give  

the operator an unfair advantage, and 

•  requires contractual wording to be fair  

(meaning that the terms of the contract must  

not be weighted unfairly against the consumer  

or hidden away) and transparent (which means 

that clear and understandable language must  

be used). 

In terms of gambling law, the second licensing 

objective under the Gambling Act 2005 is the 

starting point: “ensuring that gambling is conducted 

in a fair and open way”. With this in mind, the 

GC’s Statement of Principles for Licensing and 

Regulation makes it clear that it expects operating 

licence holders (and PML holders and others 

holding senior positions) to treat consumers fairly 

and to communicate with them in a clear and 

non-misleading way. They should do all they can 

to enable customers to make a properly informed 

judgment about whether to gamble.

This expectation is backed up by licence  

condition 7.1.1 in the Licence Conditions and  

Codes of Practice (LCCP), requiring licence holders 

to satisfy themselves that none of the contractual 

terms on which gambling is offered are unfair 

(within the meaning of the Consumer Rights Act 

2015). And that they provide an accurate summary 

of those terms in plain and intelligible language. 

In addition, under LCCP social responsibility code 

provisions, licence holders must:

•  be able to provide evidence to the Commission  

of how they satisfied themselves that their terms 

are not unfair (4.1.1), and

•  in addition to abiding by the advertising 

codes, satisfy themselves that their marketing 

communications and advertisements,  

including “free bet” offers, do not amount to, 

or involve, misleading actions or misleading 

omissions (5.1.7).

Notwithstanding those rules, I have seen some 

operators’ T&Cs contain hundreds of complicated 

rules that take at least an hour to read and need the 

services of a lawyer to interpret and explain to the 

customer what they mean in everyday language. In 

one dispute, the notice provision the operator sought 

to rely on to evade liability for paying out was so 

hidden in the depths of verbiage that it brought to 

mind the words of a very famous British judge,  

Lord Denning, when he said: “Some clauses which  

I have seen would need to be printed in red ink on 

the face of the document with a red hand pointing  

to it before the notice could be held to be sufficient.”

Similar concerns lie behind the GC’s comment 

that too often online gambling operators’  

“terms and conditions have been complicated, 

one-sided and difficult to understand”, leading to 

its recent warning to review T&Cs before regulatory 

action is stepped up. This follows outgoing GC  

chief executive Sarah Harrison complaining that 

“the bar has been set too low by operators in relation 
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to treating customers fairly”, warning the industry 

that “we are at a tipping point, and… those who do 

not deliver for the consumer will find themselves in 

an uncomfortable position, with their future in this 

industry increasingly in peril”.

Being fair and open in your T&Cs isn’t rocket 

science. If operators genuinely start from the 

perspective of believing in treating their customers 

fairly, the rest should follow. For example:

1. don’t use T&Cs you wouldn’t like to sign up  

to yourself,

2. avoid ambiguity and use of overly technical 

phrases or legal jargon that customers just won’t 

understand, when ordinary words will do,

3. don’t hide important wording or use “small print” 

that might surprise or mislead your customer, and 

4. ensure that anything that has a significant impact 

on your customers is particularly drawn to their 

attention when the situation arises, for example  

by a pop-up.

Where it can get more complicated for gambling 

operators is determining what is an acceptable or, 

alternatively, unacceptable business practice in 

the context of promotions and their accompanying 

T&Cs. In February 2015, in its consultation response 

document Strengthening Social Responsibility, the 

GC acknowledged that it is entirely reasonable for 

operators to put in place some restrictive T&Cs to 

prevent fraud or bonus abuse. However, it declined 

respondents’ suggestions of collaboration with the 

industry to develop a voluntary code in this area  

(or standardised T&Cs) or to publish of examples of 

unfair terms to raise understanding of this issue.

Instead, since then, the GC has:

•  imposed a financial penalty of £300,000 

for misleading advertising, resulting in BGO 

announcing its removal of minimum wagering 

requirements on bonuses. Its CMO Allan Turner 

said, “If we have evidence players find wagering 

conditions confusing or unfair, then that’s  

enough for us to take a decision”, 

•  more recently, landed a penalty package of 

£100,000 on Broadway Gaming for failing  

to include significant terms linked to  

promotional advertisements,

•  in its recently published strategy for the next  

three years, flagged up its proposal for yet  

“tougher and broader sanctions on operators  

who fail to treat customers fairly”, and

•  made it clear that “fairness is key, transparency is 

essential, and unreasonable behaviour will not be 

accepted, by us, by our partner organisations and 

certainly not by the consumer”.

However, help is at hand in the unlikely shape of 

the CMA. Speaking at the GC’s Raising Standards 

Conference on 21 November, CMA project director 

George Lusty listed the CMA’s key concerns relating 

to unfair practices and what operators must do now 

to address them:

1.  lack of transparency of significant promotion 

restrictions and conditions that apply under the 

promotion and their practical implication,

2.  restrictions on withdrawing deposit balance 

and any winnings, unless and until the specified 

wagering requirements of the promotion are met,

3. restrictions on withdrawing unspent deposit 

funds, whether by way of express prohibition or  

by way of indirect restrictions,

4. fairness and transparency of promotion-specific 

play restrictions (eg maximum bet sizes, weighted 

wagering game requirements) that are not set  

out clearly to consumers,

5. withdrawing a consumer’s entitlement to a free  

bet or reducing its ultimate value, after the 

consumer has already acted on a particular 

understanding of the deal and its value, and

6. compulsory publicity, eg T&Cs that purport  

to allow operators to use consumers’ personal  

data for promotional purposes without their 

specific consent.

His speech is accessible at gov.uk/government/

speeches/online-gambling-the-investigation- 

so-far-and-next-steps and the CMA’s 

recommendations for what online gambling 

operators must do should be regarded as 

essential reading material. Non-observance of 

the recommendations may lead to prosecution. 

Observance should, in theory at least, lead to a  

level playing field for UK-licensed operators.

However, the CMA’s list of concerns is not 

exhaustive and more will no doubt become clear 

in the GC’s forthcoming consultation on further 

LCCP changes, scheduled to take place between 

January and April 2018. In the meantime, it’s worth 

pondering the words of the American business 

writer Michael LaBoeuf: “Every company’s greatest 

assets are its customers, because without customers 

there is no company.”
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