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When making the above announcement1, 
the CMA made it clear that:

• provision of these undertakings did 
not amount to any admission by those 
operators of a breach of the law; and

• the CMA’s view did not amount to a 
binding ruling because “ultimately 
only a court can rule that a particular 
term or practice infringes the law.”

The Commission welcomed the CMA’s 
announcement, stating that “all gambling 
firms are now required to adhere to the 
standards set out by the CMA2” in order 
to ensure that customers are not unfairly 
prevented from withdrawing their money.

Background leading up to the
CMA’s announcement
In exercising its statutory functions, 
the Commission must be guided by 
the licensing objectives underpinning 
the regulatory regime, including 
‘ensuring that gambling is conducted 
in a fair and open way3.’

In its statement of principles for licensing 
and regulation4, the Commission 
states that it expects operators to:

• have due regard to the interests of 
consumers and treat them fairly;

• have due regard to the information 
needs of consumers and communicate 

with them in a way that is clear, not 
misleading, and allows them to 
make a properly informed judgment 
about whether to gamble; and

• will ensure that the rules are fair and that 
easily understandable information is 
made readily available by operators to 
consumers about, for example: the rules 
of the game, the probability of losing or 
winning, and the terms and conditions 
on which business is conducted.

The Commission’s Licence Conditions 
and Codes of Practice (‘LCCP’)5 contain 
a number of provisions designed 
to ensure that gambling is fair and 
open, including licence condition 7.1.1 
(applicable to all operating licences 
except gaming machine technical and 
gambling software licences) which 
presently requires that ‘licensees must 
satisfy themselves that none of the 
terms on which gambling is offered 
are unfair terms within the meaning 
of the Consumer Rights Act 2015 and 
must comply with those terms6.’

The Consumer Rights Act 2015 
(‘CRA’) prohibits unfair contract 
terms in consumer contracts and 
requires that terms are fair and 
transparent. Subsections (4) and (5) 
of Section 62 of the CRA govern 
whether or not a contractual term 
is unfair, providing as follows:

‘4. A term is unfair if, contrary to 
the requirement of good faith, it 
causes a significant imbalance to 
the parties’ rights and obligations 
under the contract to the 
detriment of the consumer.

5. Whether a term is fair is to be 
determined: 
 
 (a) taking into account the nature of 
the subject matter of the contract; 
and 
(b) by reference to all the 
circumstances existing when the 
term was agreed and to all of the 
other terms of the contract or of any 
other contract on which it depends.’

It was not until August 2014 that the 
Commission flagged up major concern 
in relation to contractual terms that 
gambling operators’ customers did 
not fully understand and/or which 
they considered to be unfair7. These 
included “limits on withdrawals 
from a customer account over a set 
timeframe - for example restrictions 
on withdrawing funds from accounts 
more than once a week or more than 
a set number of times per month.”

The CMA’s investigation into the 
gambling sector’s compliance with 
consumer protection law commenced in 
October 2016, with particular reference 

UK

Removal of unfair restrictions 
on customers withdrawing 
cash from gambling accounts
On 29 August 2018, the UK Competition and Markets Authority (‘CMA’) announced that two gambling 
operators licensed by the UK’s Gambling Commission (‘the Commission’), Progress Play Ltd and Jumpman 
Gaming Ltd, had made formal commitments, by way of undertakings, to remove unfair restrictions placed 
on customers withdrawing money from their gambling accounts. The operators had previously relied on 
these restrictions to require customers to withdraw their money in instalments over an extended period. 
It was alleged by the CMA that this could have led some customers to gamble again when they might 
otherwise have made a withdrawal. Both operators also agreed to stop using unfair terms to enable 
confiscation of money from players’ accounts where they had not logged in for some time. In addition, 
Progress Play agreed not to confiscate players’ money if they did not meet its identity check rules 
within a specific timeframe. David Clifton, Director at Clifton Davies Consultancy Ltd, provides insight 
into the rationale behind the CMA’s decision and the key takeaways for online gambling businesses.

David Clifton Director 
dc@cliftondavies.com
Clifton Davies Consultancy Ltd, London



A Cecile Park Media Publication  |  October 2018 11

to the use of potentially unfair terms 
and misleading practices. Its initial 
feedback focused on unfair bonus 
promotions. It was not until June 2017 
that it announced a new line of enquiry 
into obstacles that customers of online 
gambling operators face when trying to 
withdraw their money after depositing 
funds and gaming or betting online 
(whether as part of a promotion or not)8.

In a speech given in November 
2017 by George Lusty, CMA Project 
Director9, it was made clear that, in the 
CMA’s opinion, operators need to:

• stop offering gaming promotions 
that include a restriction on the 
withdrawal of deposit winnings;

• ensure that terms clearly and 
prominently articulate the right 
to withdraw deposit winnings;

• ensure that consumers can clearly 
distinguish between play with funds 
that are subject to restrictions and 
play with unrestricted funds;

• stop imposing restrictions on 
withdrawing unspent deposit funds;

• ensure that terms clearly and 
prominently articulate the right to 
withdraw deposit funds; and

• ensure that consumers can clearly 
distinguish between play with 
bonus funds (which are subject 
to restrictions) and play with their 
own money (which is not).

 
This (and other content of the speech) 
prompted the Commission to say: 
“We have been making it clear to the 
industry that they need to get their 
house in order on this. The CMA has 
now set out clearly its concerns so there 
is no excuse for operators not to act 

urgently in the interests of consumers,” 
coupled with a threat of enforcement 
action for non-compliance10.

The key ‘takeaways’ for online 
gambling businesses
Given that the ‘fair and open’ licensing 
objective has had effect for 11 years, 
the Commission has been slow to step 
up its regulatory activity in relation 
to fairness of gambling operators’ 
terms, as a result of which a perhaps 
understandable level of complacency 
on the part of operators will have 
arisen prior to the enforcement activity 
under the Enterprise Act 2002 that has 
arisen from the CMA investigation.

However, that investigation has meant 
that the Commission now “continues to 
build its capability in assessing issues 
of fairness in gambling contracts11.” 
It has flagged up its intention to:

• ensure greater transparency on the 
part of gambling operators over a 
three-year period from November 
2017 “to ensure that consumers 
can make decisions about their 
gambling more confidently12”;

• continue to work with the CMA 
to tackle concerns around unfair 
terms and misleading practices 
in the gambling industry13;

• play a pivotal role in embedding 
outcomes from the CMA’s enforcement 
action and undertake compliance/
enforcement activity to deliver 
sector-wide change14; and

• introduce changes to the LCCP with 
effect from 31 October 2018 that will 
make it easier for it to take action 
where a licensee is not following the 
rules covering, among other things, 

unfair commercial practices at any 
stage of a customer relationship15.

Among the changes to the LCCP coming 
into force on 31 October 2018 will be 
a change to licence condition 7.1.1 
that will require that operating licence 
holders ensure that they comply with 
the CRA, rather than merely satisfy 
themselves that they have done so. It is 
therefore essential that, if they have not 
already done so, all remote business-
to-consumer operators licensed by the 
Commission now very urgently instigate 
reviews of their terms and conditions to 
ensure that they comply in all respects 
with the CRA, and not just in relation 
to withdrawals of customer funds.

The CMA and the Commission have 
already published material setting out 
some of the terms and practices that such 
licence holders need to avoid in order 
to comply with consumer protection 
law and meet their licence obligations, 
including the CMA’s ‘Do’s and don’ts for 
the online gambling industry’ advice16.

However, it is abundantly clear that 
more detailed guidance is required, 
akin to that provided to the financial 
services industry by the CMA more than 
three years ago17. In this respect, the 
Commission has said that “once the CMA 
has completed its investigation into the 
remote sector we plan to capture any 
lessons learned in guidance documents 
for the industry and ADR providers18.” 
This has to be a priority now, given 
the newly published standards for 
complaints processes19 that come into 
effect on 31 October 2018, and it is to 
be hoped that the Commission will give 
it an appropriate sense of urgency.
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