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News of Jamie Oliver’s UK restaurant business losing £29m in just one year has resulted in 
media focus on the relative resilience of the pub and bar sector when compared with the 
financial woes of the casual dining sector, described by UKHospitality chief executive Kate 
Nicholls as a “perfect storm of costs”.

Positive signals have been given to the pub and bar sector by (a) the BBPA reporting 
that beer sales grew by more in 2018 than they had for 45 years previously and (b) an Altus 
Group research finding that, on average, 76 pubs a month closed during 2018, representing a 
significant reduction from the average 138 closures a month during the previous seven years.

However, without expressly mentioning the ‘B word’, the lack of certainty as to the future 
economic position (at least as I write this article), coupled with what remains a challenging 
trading environment, means that complacency should not be allowed to set in.

So, to follow on from Suzanne Davies’ April 2019 article about the effect of insolvency on 
premises licences, I will summarise how personal liability can attach in some circumstances to 
the directors of an insolvent company.

The first is where personal guarantees exist of the type that Jamie Oliver reportedly gave 
to banks and suppliers. The second is where directors fail to put creditors’ interests first and 
wrongful trading takes place. For example, if company directors decide that their company 
will continue to trade while it is insolvent (meaning that it can’t pay its debts as they fall due) 
rather than going down the liquidation, administration or company voluntary arrangement 
route, they may become personally liable to meet the deficit due to unsecured creditors if the 
company’s financial position is further weakened by trade continuing. 

To make matters worse, if on a subsequent liquidation the liquidator discovers conduct 
which, in his/her opinion, makes the directors unfit to be involved in the management of 
a company in the future, the directors may also face disqualification under the Company 
Directors Disqualification Act 1986. According to recent trade press reports, exactly this 
happened to an operator of nine pubs across Derby and Nottingham on whom an 11-
year disqualification was imposed for serious tax-related misdemeanours and for non-
preservation of their company’s accounting records.

Another example of wrongful trading that can give rise to a director assuming personal 
liability is ‘preference’. This occurs when a payment is made that places one particular creditor 
in a more beneficial position than the remaining creditors in that same group of creditors. If 
such a payment involves a ‘connected party’, for example a relative of a director, the liquidator 
or administrator can apply to the court to set aside the transaction if it has taken place within 
two years before the onset of the company’s insolvency. This time limit reduces to six months 
if no ‘connected party’ is involved.

Wrongful trading is not the same as fraudulent trading, which will occur when a company 
director is shown to have intended to deceive and defraud the company’s creditors and 
customers. This is a much more serious matter and can lead to more substantial penalties 
being imposed, including heavy fines and imprisonment.

The moral of this story? It’s a very complex area of the law and, if insolvency looms, you 
must take urgent advice from an insolvency practitioner. 

David Clifton, director of Clifton Davies Consultancy Limited, warns 
about the circumstances in which a director can be held personally 
liable on the insolvency of their company

Beware the personal 
consequences of 
boom and bust

Q:  Are plastic straws going to be 
completely banned in pubs and bars?

A:  The short answer is not quite. On 22 May, 
the government announced that it will 
introduce a ban on such drinking straws by 
April 2020, subject to a limited number of 
exemptions. This followed 80% of respondents 
to a DEFRA consultation supporting a ban 
on the distribution and sale of plastic straws. 
The exemptions relate to medical needs, 
meaning that single-use plastic straws will 
be allowed in registered pharmacies and 
catering establishments in health, educational 
and care settings. While commercial catering 
establishments (including pubs, bars and 
restaurants) will be prohibited from actively 
offering plastic straws to customers, they will 
be permitted to provide them on request for use 
by customers with medical conditions or other 
disabilities justifying their use for consuming 
both hot and cold drinks.

Q:  I am concerned that a local supermarket 
is selling alcohol below cost. How can I 
find out more about this?

A:  I suggest you read updated guidance published 
by the Home Office in February, entitled 
‘Guidance on banning the sale of alcohol below 
the cost of duty plus VAT’. Available online 
on the gov.uk website, it explains methods of 
calculating the permitted price (i.e. the amount 
of duty plus VAT) and how the ban is enforced.

Q:  81% of professional chefs suffer 
from poor mental health during their 
careers. What does the law require?

A:  You are referring to recent research by Nestlé 
Professional’s CHEF. It found the top causes of 
stress for chefs to be staff shortages (58%), 
lack of time (43%), limited budgets (42%) and 
lack of daylight (41%). You can find out more 
by downloading online its report entitled ‘At 
Boiling Point: Addressing mental wellbeing 
in professional kitchens’. Employment law 
requires employers to help employees suffering 
from work-related mental issues by removing 
or reducing assessed levels of risk as far as 
reasonably practicable. Easier said than done, 
but helpful guidance is available on the Health 
& Safety Executive website. 
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