
In this article I am going to
delve deeper into what has led
to the turning of the tide after
so many years of apparent
inaction on infringement by the
European Commission (‘EC’)
and speculate on what may be
coming next. I will start by
summarising what is involved
in an infringement case.

Infringement cases 
The starting point is that each
European Union (‘EU’)
Member State is responsible for
the implementation of EU law
within its own legal system,
whilst the EC is responsible for
ensuring that EU law is
correctly applied. 
If the EC considers that an

infringement of EU law
warrants the commencement of
an infringement procedure, the
first step in the process is a
‘letter of formal notice,’ in
which the EC requests the
Member State concerned to
submit by a specified date its
observations on an identified
problem regarding the
application of EU law.
Dependent on the reply (if any)
received, the EC may decide to
address a ‘reasoned opinion’ to
the Member State, setting out

the reasons why it considers there
to have been an infringement of
EU law and calling on the Member
State to comply within a specified
period (normally two months).
If the Member State provides

credible assurances that it intends
to amend its legislation or
administrative practice such that it
will comply with EU law, the EC
may decide not to proceed with the
infringement procedure, but
otherwise may bring a case before
the Court of Justice of the EU
(‘CJEU’). On average, it can take
about two years for the CJEU to
rule on such cases, leading to
criticism that this is a long and not
entirely effective way of dealing
with the issue.

Infringement investigations:
2006-2010 
The EC launched infringement
investigations:

� in 2006 into restrictions on (a)
sports betting services in Denmark,
Finland, Germany, Hungary, Italy,
the Netherlands and Sweden and
(b) the provision of certain
gambling services in Austria,
France and Italy; 

� in 2007 to remove obstacles to
the provision of sports betting
services in France, Greece, Sweden,
Denmark, Finland and Hungary
and

� in 2008 to (a) remove obstacles
to the provision of gambling
services in Greece, The
Netherlands and Sweden and (b)
inquire into restrictions on
gambling services in Germany. 
In 2010 the EC closed its

infringement cases against: 
� France following legislative

changes allowing for the cross-
border provision of services, with
clear rules for the authorising and
granting of licences to domestic
and European operators, and

� Italy after the Italian
authorities engaged in ‘an open
and constructive dialogue’ with the

EC and amended its online
gambling legislation,
but the remaining proceedings

await determination.

Recent developments: 2012 
In June 2012, Michel Barnier,
Commissioner for Internal Market
and Services, said that he would
ask his department to contact all
Member States concerned in
ongoing infringement cases or
complaints “to remind them of the
applicable rules and suggest that
any problematic situations are
rectified in line with current case
law,” adding that if blatant
infringements persisted, he would
not hesitate to propose to
colleagues that the appropriate
proceedings are taken or re-
launched.
In October 2012 in its

Communication entitled ‘Towards
a comprehensive European
Framework for online gambling,’
the EC unveiled its action plan
‘aimed at clarifying the regulation
of online gambling and
encouraging cooperation between
Member States.’ It announced that
it would accelerate the completion
of its assessment of national
provisions in the pending
infringement cases and complaints
and take enforcement action
wherever necessary to ensure the
compliance of national regulatory
frameworks with EU law. 

The tide starts turning: 2013 
In October 2013, the Fox Report
on Online Gambling in the
Internal Market (produced in
response to the above
Communication) was adopted in
the September plenary meeting of
the European Parliament.
Although it represented a ‘watered
down’ version of the original draft
Report, it still called on the EC to
‘continue to monitor and enforce
compliance of national laws and
practices with EU law…and to
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The EC announces its long-
awaited infringement action
The European Commission issued
in November new infringement
action against seven EU Member
States regarding the compliance
of their remote gambling
legislation with EU law. This fresh
action has been much demanded
by many industry participants and
commentators. David Clifton,
Director at Clifton Davies
Consultancy Limited, takes a look
at the background to the EC’s
latest action as well as its detail. 
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The EC has posed additional
specific questions in relation to
three of the above Member States:

� Belgium, with questions being
raised about ‘the transparency of
the Belgian legal framework for
gambling, in particular with regard
to the rules governing the legal
conduct of online gambling
business and in view of the grant
of a betting licence through Royal
Decree to the National Lottery’;

� Cyprus, with questions
‘concerning the scope of the
Cypriot Gambling Law with regard
to different operators authorised to
offer their services in the Member
State’ in light of ‘concerns about
the equal treatment of gambling
service providers’; and

� Romania with questions ‘on
the coherence of the national
gambling policy.’
At the same time, the EC

announced that it has issued two
‘reasoned opinions’ against Sweden
requesting that it comply with EU
rules on the free movement of
services with regard to the
regulation and supervision of its
gambling monopoly operator
Svenska Spel, threatening a referral
to the CJEU if Sweden fails to act
within two months. The EC’s
enquiries cover not only the cross-
border provision of online sports
betting and poker services, but also
deal with issues such as advertising
and sponsorship. The EC has
previously found that Sweden’s
restrictive policy in the area of
gambling services ‘is not applied in
a systematic and consistent manner
and that the holder of the exclusive
right is not subject to strict state
control’ and commentators have
remarked that Sweden is fortunate
to have been given one further
opportunity to comply before
being referred to the CJEU. 
The EC also said that it had

closed:
� its infringement case against

Finland following implementation

of revised gambling legislation; and 
� its investigations and

proceedings against several other
Member States which had not
reached the stage of formal
infringement proceedings,
although the identity of those
states was not stated publicly.

What next? 
At the EGBA Responsible Gaming
Day on 28 November, Claire Bury,
Director in DG Internal Market
and Services, said the EC is
continuing to work on its
infringement cases against other
Member States but that it “has to
prioritise.” No doubt this means
that the EC will only proceed with
other cases when it is ready. It is
certainly to be hoped that the
recent momentum will continue
particularly in the cases of:

� Greece, where,
notwithstanding that the CJEU has
already ruled that ‘the activities of
OPAP are neither subject to strict
control by the public authorities
nor effectively limited by the
legislative framework applicable to
it,’ Greece has expanded OPAP’s
monopoly to online as well as off-
line gambling; and

� Germany, where the EC has
challenged prohibitions and
restrictions on the provision of
gambling services and the
processing of associated payments
by financial institutions, but is said
to have agreed to refrain from
initiating infringement proceedings
until 30 June 2014.
However, much is likely to

depend on who will succeed
Barnier as Internal Market &
Services Commissioner when his
term expires on 31 October 2014.
The last thing the industry wants
now is a King Canute to turn back
the tide.

David Clifton Director
Clifton Davies Consultancy Limited
dc@cliftondavies.com
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launch infringements procedures
against those Member States that
appear to breach EU law.’
On 30 October 2013, Michel

Barnier answered a question posed
by a Swedish MEP, Christian
Fjellner, who was enquiring as to
whether the EC was reviewing the
pending infringement proceedings.
Mr Barnier replied that following
the adoption of the above-
mentioned action plan, the EC had
contacted the Member States
concerned requesting the legal and
factual information required for its
assessment as to the compatibility
with EU law of the national
gambling rules concerned. He said
that the EC was ‘finalising its
assessment’ and would ‘take
necessary action in due time.’ A
note at the foot of Mr Barnier’s
written answer stated: ‘in total, the
Commission is investigating more
than 75 registered complaints and
infringement cases against 20
Member States, most of them in
the area of online gambling.’

The tide turns  
On 20 November 2013, the EC
announced that it had launched
formal infringement proceedings
against the online gambling
legislation of six Member States
(Belgium, Cyprus, the Czech
Republic, Lithuania, Poland and
Romania), on the basis that it
wishes to verify whether their
respective gambling laws are
compatible with Article 56 of the
TFEU. It has specific concerns
about requirements that:

� a provider of gambling services
must establish a physical presence
in the recipient Member State;

� a specific legal form is
prescribed on the basis of national
law;

� prior consent of the authorities
is obtained in relation to any
changes in the shareholder
structure; and

� foreign capital is banned.
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