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The impact of insolvency on the licensing of leisure industry 
and gambling operations 
 
Tips for protecting the business and avoiding licensing pitfalls: 

• Licensing pitfalls to avoid when insolvency looms 
• Importance of reinstating the licence(s) and how to go about it 
• The practical consequences of missing the deadlines 
• Protection of the customer when insolvency affects gambling businesses 

 
 
1  Legislative background  
 
Licensing Act 2003 (“LA2003”) – applicable in England and Wales 
 
Licensing authorities in England and Wales regulate (by means of personal and 
premises licences) the following licensable activities: 

• sale of alcohol 
• provision of regulated entertainment (music, dancing etc) 
• provision of late-night refreshment (sale of hot food or drink for consumption 

on or off the premises between 11pm and 5am unless for a hotel, staff 
canteen or campsite) 

 
Subject to payment of an annual fee, premises licences under LA2003 are valid until 
they are revoked (following a review), surrendered or they lapse (eg on death or 
insolvency of the licence-holder, subject to provisions enabling them to be revived). 
 
Licensing objectives under LA2003: 

• the prevention of crime and disorder, 
• public safety, 
• prevention of public nuisance, and 
• the protection of children from harm 

although in Scotland (where a wholly separate licensing regime applies) there is a 
fifth licensing objective which is: 

• protecting and improving public health – there is currently some pressure to 
introduce this in the rest of Great Britain. 

 
Gambling Act 2005 (“GA2005”) – applicable throughout Great Britain 
 
Licensing authorities in Great Britain (including Scotland) regulate (by means of 
personal and premises licences) the following land-based & online gambling 
activities 

• gaming, ie casinos and bingo clubs (which also require a LA2003 premises 
licence), plus AGCs and amusement arcades 

• betting  
• lotteries  

 
Subject to payment of an annual fee, a premises licence under GA2005 is generally 
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of unlimited duration, although it can be surrendered by the licence-holder, be 
revoked or lapse (including eg on the death or bankruptcy of an individual person 
holding the licence or the liquidation of a company holding the licence or that 
company ceasing to exist), although in certain circumstances application can be 
made within 6 months of the licence lapsing for its reinstatement. 
 
Licensing objectives under GA2005: 

• Preventing gambling from being a source of crime or disorder, being 
associated with crime or disorder, or being used to support crime 

• Ensuring that gambling is conducted in a fair and open way 
• Protecting children and other vulnerable persons from being harmed or 

exploited by gambling 
 
 
2  Insolvency = LA2003 premises licence lapses immediately 
 
A Licensing Act 2003 premises licence will lapse immediately (and the continued 
sale of alcohol and provision of other licensable activities will be illegal) if the holder 
of the licence: 

• dies 
• lacks capacity 
• becomes insolvent 
• is dissolved. 

 
“Insolvent” is defined in LA2003 as meaning: 

• in the case of an individual: 
o the approval of a voluntary arrangement proposed by him, 
o being adjudged bankrupt or having his estate sequestrated, or 
o entering into a deed of arrangement made for the benefit of his 

creditors or a trust deed for his creditors – something largely 
redundant now owing to the increase in use of IVAs. 

• in the case of a company: 
o the approval of a voluntary arrangement proposed by its directors, 
o the appointment of an administrator in respect of the company, 
o the appointment of an administrative receiver in respect of the 

company, or 
o going into liquidation. 

 
If within 28 days of any of the above occurring, the appropriate “reinstatement” action 
is not taken, the premises licence in question will have been lost forever, with no 
guarantee that a replacement licence will be granted at all or on the same terms.  
 
Reinstatement can be effected in one of two ways:  
 

1. An interim authority notice may be given to the Licensing Authority and this 
must be given by: 
• the freeholder 
• leaseholder or  
• the premises licence holder's insolvency practitioner or executor  
within 28 days of the death or insolvency occurring.  

 
Notice must also be given to the Police within the 28 day period.  
 
Once granted, an application to transfer the licence must be made within 3 
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months of the interim authority notice being given, because otherwise the 
premises licence will once again lapse (and will be incapable then of being 
further reinstated).  

 
2. Alternatively an application to transfer the premises licence must be made 

within 28 days of the death or insolvency occurring and notice of this 
application must be given to the Police.  

 
In both cases, until such time as the interim authority notice has been given or the 
transfer application has been made (to take immediate effect), no licensable activity 
can take place following the insolvency or death occurring. 
 
The following question is sometimes posed about the effect of the appointment of a 
fixed-charge LPA receiver: does the appointment of such a receiver fall within the 
statutory definition of “becoming insolvent” with the consequence that the premises 
licence lapses? 
 
In our view, strictly speaking the answer is “no”. The very nature of fixed-asset 
receivership is inconsistent with an act of insolvency. The role and powers of fixed-
asset receivers are governed, not by insolvency legislation, but primarily by the Law 
of Property Act 1925 and the charge instrument under which they are appointed. 
 
An individual who has a receiver appointed over a single asset is entitled to continue 
dealing with his or her affairs and other assets, and obtain credit, irrespective of the 
appointment of receivers, unlike the situation in the case of:  

• bankruptcy of an individual or 
• administration or liquidation of a company.  

 
When these latter acts of insolvency occur: 

• the affairs and assets of the insolvent company or person are passed to a 
trustee, and 

• the insolvent company or person is prohibited from entering into any other 
financial arrangements. 

 
Insolvency practitioners and specialists will also recognize that the Insolvency Act 
1986 does not consider the appointment of an LPA receiver to be a form of 
insolvency.  
 
Section 247 of that Act defines “insolvency”, in relation to a company, as the 
approval of a voluntary arrangement, or the appointment of an administrator or 
administrative receiver. Similarly, the interpretation provisions in the 1986 Act relating 
to individual insolvency only cover bankruptcy and IVAs.  
 
Nevertheless, even though LA2003 provides that an expression used both in that Act 
and in the 1986 Act should be regarded as having the same meaning in both, whilst 
insolvency practitioners may not regard the appointment of an LPA receiver as 
constituting an act of insolvency, the appointment of such a receiver over licensed 
premises has been widely considered to be a form of insolvency for the purposes of 
LA2003 and we would therefore recommend that immediate application is made by 
the receiver (acting in the name of the licence-holder) for a transfer of the licence to 
avoid any argument arising over whether the premises licence has lapsed.  
 
It needs to be borne in mind that the person or entity to whom the premises licence is 
transferred will become responsible for observing the conditions of the licence and 
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will be liable for potentially criminal offences should the terms of the licence be 
breached. Therefore an insolvency practitioner might want to arrange for the licence 
to be transferred, for example to a professional agent specializing in dealing with 
licensed premises. We have a number of contacts who can provide such a service, 
and, if required, take over management of the licensed premises and continue to 
operate the business.  
 
 
3  The race to obtain a transfer of the LA2003 premises licence 
 
An application for an LA2003 premises licence (or for transfer of such a licence) can 
only be made by a person who carries on or proposes to carry on a business which 
involves the use of the premises for the licensable activities. It is accepted that an 
insolvency practitioner falls within such categorization, but as was confirmed in the 
judgment of Richards LJ in the 2009 case of Hall & Woodhouse v Poole Borough 
Council, so too could a landlord of licensed premises who may want to transfer the 
licence to himself to protect the value of his reversion. This can mean that a race 
develops to see who can make the required application first. 
 
In practical terms therefore, there is much to be said for an insolvency practitioner 
taking steps to serve an interim authority notice as soon as possible after the act of 
insolvency occurs because:  

• this will give the insolvency practitioner some breathing space whilst he or 
she decides upon the best course of action (which may of course in time be 
to consent to a transfer of the premises licence to the landlord if there is to be 
a disclaimer of the lease, so that the landlord is able to re-let the premises 
with the benefit of the licence in future) and 

• it prevents any other person serving an interim authority notice or applying for 
a transfer themselves.  

 
 
4  The “shadow licence” (LA2003) 
 
In the 2013 case of Extreme Oyster and Star Oyster Limited v Guildford Borough 
Council, Turner J concluded that a landlord “proposes to carry on a business” 
involving the use of the premises for licensable activities if it proposes to operate the 
business in the event of the insolvency of the tenant (or if the tenant vacates the 
premises for some other reason). 
 
As a result, a trend has developed for landlords to apply for what have become 
known as “shadow licences” on the same terms as an existing LA2003 premises 
licence held by the tenant, in circumstances where they conclude that the protection 
afforded to them by a section 178 LA2003 notice – giving them the right to be notified 
of licensing matters – would be insufficient), for example: 

• to protect them in the event that the tenant goes into liquidation (or commits 
some other act of insolvency) or surrenders its licence, or becomes the 
subject of review proceedings 

• to protect them in the event that the tenant fails to pay/is late in paying its rent 
or commits some other breach of the lease entitling the landlord to forfeit the 
lease. 

 
In such circumstances, a landlord holding a shadow licence may be able to exercise 
his contractual rights under the lease and seek to implement his shadow licence 
before the insolvency practitioner can give his interim authority notice or make his 
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transfer application, giving rise to copious room for argument over which licence has 
precedence. This is possible because LA2003 does not prohibit more than one 
premises licence applying in relation to one premises. This is not permissible under 
GA2005, to which we turn now. 
 
 
5  Insolvency = GA2005 premises licence lapses immediately 
 
A GA2005 premises licence will lapse if the licence-holder: 

• becomes incapable of carrying out the licensed activities due to physical or 
mental incapacity 

• becomes bankrupt 
• ceases to exist or  
• goes into liquidation. 

 
When a licensing authority becomes aware of the lapse of a licence, it must as soon 
as reasonably practicable, notify the Gambling Commission, the Police and HMRC. 
In any of the circumstances described above, the operating licence held by the 
premises licence holder will also lapse. It will be noted that (other than in the case of 
an individual becoming insolvent or a company going into liquidation) any other act of 
insolvency will not of itself lead to either the GA2005 premises licence or the 
operating licence in question thereby lapsing, although it will be a matter for the 
Gambling Commission to assess whether to conduct a review of the operating 
licence on the ground that the holder is no longer fit to hold such a licence by reason 
of its financial circumstances (and if it so determines) to suspend the operating 
licence pending the outcome of the review. On conclusion of the review, the 
Commission may determine to revoke the operating licence. 
 
For a period of 6 months beginning with the day on which the GA2005 premises 
licence lapses, a person or entity that holds the requisite operating licence granted 
by the Gambling Commission and who has a right to occupy the premises in 
question may apply for the licence to be reinstated in their name. In such 
circumstances, the licence (or a statement of why the licence cannot be provided 
together with an application for a copy of the licence) must accompany the 
application.  
 
Such an applicant will be treated as being the licensee during the period between the 
application for reinstatement being received by the licensing authority and the 
determination of that application. The licensing authority will grant the application for 
reinstatement, unless they conclude that it would be wrong to do so, taking account 
of any representations made by responsible authorities. 
 
For the sake of completeness, it is worth mentioning the 2010 case of Hudson and 
others v The Gambling Commission (Re Frankice (Golders Green) Ltd) in which the 
High Court held that a review hearing to be conducted by the Gambling Commission, 
which could potentially result in a gaming business having its operating licence 
revoked, constituted “legal process” for the purposes of the administration 
moratorium under paragraph 43 of Schedule B1 to the Insolvency Act 1986. The 
court accordingly refused permission for the review hearing to continue as 
scheduled, pending the completion of a sale of the insolvent business to a purchaser 
that was due shortly to take place after the scheduled hearing. 
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6  LA2003 & GA2005 – implications of an asset sale versus a share 
sale/purchase transaction 
 
To the extent that an insolvency practitioner is weighing up (a) restructuring an 
LA2003 or GA2005 licence-holding company with a view to, for example, increase in 
ownership equity, as against (b) disposal of the company’s assets (as for example 
will typically occur in a pre-pack administration), consideration needs to be given to 
the differing licensing processes that will apply. In the case of an asset sale, very 
careful pre-planning (including advance applications for transfer) needs to take place 
and considerable thought given to the practicalities involved, for example in the event 
that simultaneous licensing applications have to be made to licensing authorities 
throughout the country for multiple licence transfers.  
 
In particular, in the event that an unlicensed entity is intending to acquire certain of 
an insolvent gambling company’s assets with a view to continuing to operate the 
gambling business in question, it must first obtain an operating licence from the 
Gambling Commission before applying for transfer of the GA2005 premises licence. 
In such circumstances, it needs to be borne in mind that the Gambling Commission 
will take into account the following factors when determining operating licence 
applications: 

• identity and ownership: the identity of the applicant (including who ultimately 
owns a corporate applicant) and person(s) relevant to the application 
(including anyone likely to exercise a function in connection with, or to have 
an interest in, the licensed activities) 

• finances: financial and other circumstances of the applicant, past and 
present, and or person(s) relevant to the application (including the resources 
likely to be available to carry out the licensed activities) 

• integrity: the honesty and trustworthiness of the applicant and or person(s) 
relevant to the application 

• competence: the experience, expertise, qualifications and history of the 
applicant and or person(s) relevant to the application 

• criminality: criminal record of the applicant and or person(s) relevant to the 
application. 

 
By way of contrast, if instead of an asset sale, a share sale/purchase transaction 
occurs, whilst the position is relatively straightforward under LA2003, a statutory 
mechanism comes into play under GA2005 whereby the Gambling Commission is 
required to approve a change of control of a company limited by shares in 
circumstances where that company holds an operating licence. This mechanism 
takes effect as follows:  

• A change of corporate control takes place when a person or other legal entity 
acquires 10% or more of the shares and/or voting power of an existing 
licensed operator (or of its parent company).  

• The practical effect of this is that if a person becomes a “controller” of a 
company that holds an operating licence (or of its parent), then the licence-
holding company must surrender its licence to the Gambling Commission or 
apply (within 5 weeks from when the new controller takes over) to the 
Commission for approval for the operating licence to continue to have effect. 
The Gambling Commission states that in all instances, where such an 
application has not been made within 5 weeks, it will seek to revoke the 
licence.  

• The Gambling Commission may give approval if it is satisfied that it would 
have granted the operating licence to the licence-holding company at the time 
of the original application, had the new controller been the controller of the 
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company (or its parent) at that time. If it is not so satisfied, the Commission 
must revoke the operating licence.  

• GA 2005 enables advance application to be made in relation to an entity that 
it is expected will become a controller of a licence-holding company (or its 
parent). This can be a useful mechanism since by applying in advance of the 
change of control occurring, the risk of an incoming controller not being 
deemed suitable (and consequently the risk of revocation of the operating 
licence) is mitigated as the Gambling Commission can confirm in advance if it 
is minded to grant the continuation of the licence. 

 
 
7  GA2005 Protection of customer funds 
 
When the Gambling Commission licenses an operator, as indicated above, it looks at 
suitability, including their financial circumstances, but it does not oversee the 
operator’s businesses on a day-to-day basis or monitor the financial health of 
operators directly in real time.  
 
Instead it focuses on whether the operator is ensuring that the terms and conditions 
that its customers sign up to are fair and open. It becomes a regulatory matter for the 
Commission if an operator takes bets from players in circumstances where they are 
not likely to be able to pay out, or if an operator is deliberately or recklessly 
misleading players.  If the Commission suspects that is, or might be, the case, it can 
suspend or revoke the operator’s operating licence. 
 
In the above respect, the Gambling Commission has to conduct a balancing 
exercise, because if it stops a business from trading or casts serious doubt on its 
future, it significantly increases the risk that the business will not be able to pay its 
customers. On the other hand, if the Commission lets a company continue to take 
money from people in circumstances where there is a real risk that they won’t be 
repaid, it will not be protecting players properly. 
 
Accordingly under the Gambling Commission’s Licence Conditions and Codes of 
Practice: 

• operating licence-holders that provide consumers in Great Britain with 
facilities for gambling remotely (online) must ensure that customer funds are 
held in a separate client bank account or accounts, and 

• all operating licence-holders that provide facilities for gambling and hold 
customer funds must set out clearly in their terms and conditions whether 
customer funds are protected in the event of insolvency, the level of such 
protection and the method by which this is achieved. 

 
Insolvency practitioners should be aware that, with effect from 31 December 2014, 
GA2005 operating licence-holders have been required to let their customers know 
which of the following 3 categories they fall into and explain why:  
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Customer funds ratings categories – to be used by operators to identify their category 
Basic Segregation 

of customer 
funds 

Customer funds are kept in accounts separate from business accounts but 
they would form part of the assets of the business in the event of insolvency.   
These accounts may include bank accounts, investment accounts and other 
accounts. 

Medium Quistclose or 
equivalent 

Customer funds are kept in accounts separate from business accounts; and 
arrangements have been made to ensure assets in the customer accounts are 
distributed to customers in the event of insolvency. The arrangements falling in the 
medium category include Quistclose accounts and insurance arrangements. 

High Independent 
trust account 

Customer funds are held in a trust account that is verified and subject to controls 
by an independent trustee. 

 
 
 
 
If you require more information or have any licensing or gambling law related 
enquiry, please contact us: 

• David Clifton dc@cliftondavies.com 07703652525 
• Suzanne Davies sd@cliftondavies.com 07767666300 
• www.cliftondavies.com  

 
 
© Clifton Davies Consultancy Limited 2015 
 
 
 
	  

	  
	  

	  


