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The High Court recently found in favour of the Gibraltar Betting and Gaming 
Association that the UK place-of-consumption tax on online gambling raises 
important issues of European law that should be decided by the Court 
of Justice of the European Union (CJEU). David Clifton of Clifton Davies 
Consultancy breaks down the arguments presented by both sides during the 
Judicial Review proceedings, in a case which could have huge ramifications 
for the future of online gambling in the UK.

The new remote gambling tax regime
The Finance Act 2014 introduced a new 

tax regime relating to remote gambling, 

designed to affect all gambling operators 

who supply remote gambling to UK 

customers. It came into force on 1 December 

2014. The effect of the new regime has been 

to change general betting duty, pool betting 

duty and remote gaming duty so that they 

are charged on a place of consumption 

basis. The Government’s stated objective 

was to ensure that all UK-facing remote 

gambling operators pay UK gambling tax 

on the gambling profits generated from UK 

customers, no matter where in the world the 

operator itself is located. 

The new regime has had the effect that 

providers of remote gambling services based 

in Gibraltar:

1.  are no longer able to provide such 

services to UK persons free of UK tax,

2.  are incurring additional expense in 

complying with the new tax regime as 

well as with the associated new licensing 

and regulatory framework, and

3.  will, until a double taxation 

arrangement is put in place or Gibraltar 

changes its tax regime, pay tax in both 

the UK and Gibraltar on the same 

business activity with UK persons.

The GBGA’s arguments challenging the 
new tax regime
The new tax regime takes effect without 

prejudice to, or subject to, directly 

enforceable EU law rights of nationals of 

any member state of the EU. In its judicial 

review challenging the new regime, the 

Gibraltar Betting and Gaming Association 

(“GBGA”) argued that the new tax regime is 

incompatible with the fundamental right 

contained within Article 56 of the Treaty 

on the Functioning of the European Union 

whereby “restrictions on freedom to provide 

services within the Union shall be prohibited 

in respect of nationals of Member States 

who are established in a Member State other 

than that of the person to whom the services 

are intended. The European Parliament and 

the Council, acting in accordance with the 

ordinary legislative procedure, may extend 

the provisions of the Chapter to nationals of 

a third country who provide services and who 

are established within the Union”. 

HMRC’s counter-arguments
Opposing the judicial review, HM Revenue 

& Customs (“HMRC”) sought to contend by 

way of a preliminary issue that the court 

should not entertain the GBGA’s claim 

because there is an alternative remedy and 

the GBGA cannot seek to override the UK 

legislation because it has no directly effective 

EU law rights. Mr Justice Charles (the judge 

determining the judicial review) decided that 

all such preliminary issues failed.

However, HMRC also advanced the 

following two strands of argument: 

1.  because the GBGA’s members have no 

enforceable EU law right, the substantive 

points of law relating to the application 

of Article 56 to the new tax regime do not 

arise for consideration (which the judge 

called “the constitutional issues”) and

2.  if the court was to find or assume that, 

for the purposes of Article 56, Gibraltar 
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“It was common ground in the proceedings 
that Gibraltar is not a Member State, but the 
Government of Gibraltar intervened as an 
interested party and raised the constitutional issue 
whether and how Article 56 applies to nationals of 
(and companies incorporated in) Gibraltar.”
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was to be treated as an EU Member 

State and for that, or other reasons, 

the GBGA or its members had directly 

enforceable EU rights, those rights were 

not engaged (which the judge called 

“the Article 56 issues”). 

The constitutional issues
It was common ground in the proceedings 

that Gibraltar is not a Member State, but the 

Government of Gibraltar intervened as an 

interested party and raised the constitutional 

issue whether and how Article 56 applies to 

nationals of (and companies incorporated 

in) Gibraltar. 

Much the same issue had been raised 

in previous judicial review proceedings 

brought by the GBGA, when it had sought 

(unsuccessfully) to challenge the new 

licensing and regulatory remote gambling 

regime. In that case, Mr Justice Green had 

dismissed the GBGA’s claim on the basis that 

the new licensing and regulatory regime was 

justified under EU law as it had a legitimate 

aim and was not disproportionate or 

discriminatory. As a result, he did not have to 

decide the constitutional issues or any issues 

dependent on his conclusion on them. 

The arguments put forward by the parties 

in relation to the constitutional issue raised 

three alternative propositions, namely: 

1.  Gibraltar and the UK are parts of a 

single Member State for the purposes of 

EU law and so Article 56 does not apply, 

save to the extent that it can apply to 

an internal measure, (which is HMRC’s 

primary position)

2.  Gibraltar is to be treated as a Member 

State for the purposes of Article 56 or as 

a separate territory with the effect that 

trade between Gibraltar and the UK is 

to be treated as intra-EU trade between 

Member States (which is the primary 

position of Gibraltar and the GBGA), and 

3.  Gibraltar is a third country or territory 

with the effect that EU law is only 

engaged in respect of trade between the 

two in circumstances where EU law has 

effect between a Member State and a 

non-Member State (which was a view 

mentioned in passing by Mr Justice 

Green in the previous judicial review). 

Mr Justice Charles agreed with the 

conclusion previously reached by Mr Justice 

Green, namely that the constitutional issues 

are “par excellence issues for the CJEU” and 

he accordingly referred them to the Court 

of Justice of the European Union in reliance 

on a recommendation by the CJEU that 

“a reference for a preliminary ruling may 

prove particularly useful when there is a new 

question of interpretation of general interest 

for the uniform application of European 

Union law, or where the existing case-law 

does not appear to be applicable to a new set 

of facts”.

In so doing, the judge considered it 

a relevant factor that there was “a high 

probability that at some stage an English court 

will have to make a reference and in those 

circumstances the heavy case load of the CJEU 

points towards the making of a reference so 

that it joins the queue as soon as possible”.  

The Article 56 issues
HMRC advanced a primary argument that 

the new taxes imposed by the new remote 

gambling tax regime do not engage Article 

56 because they are internal (domestic) 

“point of consumption” taxes, and they 

do not have a discriminatory impact. It 

accepted that for this argument to succeed, 

it must be right on both points, but it also 

argued in the alternative that if the new tax 

regime is an internal (domestic) tax but is 

discriminatory, it is justifiable.

GBGA counter-argued that Article 56 is 

engaged because the new tax regime is a 

national measure that is “liable to hinder  

or make less attractive” the exercise of the 

fundamental freedom it provides.  

It asserted that:

1. the new taxes imposed on its members 

are not internal (domestic) taxes and 

are “point of supply” taxes on the gross 

profits of the providers of gambling 

services (and therefore constitute 

restrictions within Article 56), 

2. the taxes are not restricted to 

consumption taking place in the UK 

because the customer may not be in 

the UK at the time of the transaction 

(because under the new regime a 

chargeable person is any person who 

normally lives in the UK rather than 

there being any requirement that he/she 

is within the UK when the transaction is 

entered into), 

3. the new tax regime is discriminatory 

because it subjects GBGA members to 

double taxation effects and because it 

creates differential treatment in respect 

of spread-betting operators and with 

regard to betting exchanges, and 

4. no valid basis for its justification exists. 

Mr Justice Charles concluded in favour 

of the GBGA that the nature and effect (and 

hence the classification or characterisation) 

of the taxes imposed under the new tax 

regime was a fundamental starting point 

that relates to the application and impact 

of Article 56 and therefore falls to be 

determined by European law. 

In his judgment, he referred to (a) the fact 

that at least 55% of the remote gambling 

“Mr Justice Charles referred to the fact that 
at least 55% of the remote gambling services 
provided to UK-based customers are provided  
by companies based in Gibraltar.”
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services provided to UK based customers 

are provided by companies based in 

Gibraltar and (b) evidence indicating that 

nearly 90% of the economic activity by 

UK based customers in the UK remote 

gambling market has not borne any excise 

duty for the UK exchequer. Accordingly, he 

concluded that:

1. a main purpose of the new tax regime is 

to change this so that providers of remote 

gambling services to UK customers 

wherever those providers are based 

should pay tax on this economic activity 

with their UK based customers and

2. the new regime can be said to create 

a “level playing field” between all such 

providers to the UK remote gambling 

market.

However in relation to what he called “the 

essential categorisation or characterisation 

question” whether the new tax is (a) an 

internal (domestic) point of consumption 

tax or (b) an external point of supply tax 

on a part of the income of the provider, 

he noted that no party had submitted to 

him that any of case-law they relied upon 

provided clear guidance on how, for the 

purposes of the application of Article 56, 

he should determine the above-mentioned 

fundamental starting point, and so he 

concluded that in the absence of any clear 

guidance on the point, it too should be 

referred to the CJEU. 

The role of the CJEU
By reason of the referral, the CJEU will have 

to decide:

(a) whether a restriction on the provision 

of services from Gibraltar to the UK 

engages the right to free movement 

under Article 56,

(b) whether the taxes payable under the 

new regime constitute restrictions 

on the right to the free movement of 

services for the purposes of Article 56, 

and 

(c) whether the main purpose relied on by 

the UK Government to justify the new 

tax regime is legitimate.

Its role will be limited to the above 

function. It will not decide the substance 

of the case brought by the GBGA. Instead, 

once it has given its above-mentioned 

interpretation, the case will return to the 

High Court for it to reach a decision based 

on the CJEU’s interpretation. That’s not going 

to happen any time soon.
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