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Will the fantasy sports explosion cross the Atlantic? 
 
A speech by David Clifton at the Bullet Business Mobile & Tablet Gambling 
Summit Europe 2015 in London on 13 November 2015. 

As just about everyone present at this conference will surely appreciate, daily fantasy 
sports is a huge phenomenon in the US, created as it was by the simple idea that a 
fantasy league could be started and finished on the same day, using statistics 
relating to individual sportsmen and women generated by real-world contests held on 
that same day.  

Players can pick from an online menu of hundreds of such leagues, buying into a 
league for as little as $1 or for more than $10,000. They can compete against just 
one other player or more than half a million. The amount they spend and the number 
of players they compete against determines whether they have a chance to win a few 
dollars or more than $1 million in a single day. Computers combine the information 
about real-world performances to determine which fantasy team has won. 

The Fantasy Sports Trade Association tweeted in June that its research revealed 
there to be 56.8million players aged 12+ in the US and Canada. This is an 
extraordinary increase from the 2 million Americans thought to have participated in 
fantasy sports before the internet became generally accessible. 

Other research has projected $3.7 billion in entry fees for just this year alone, rising 
to $17.7 billion in 2020. 

Little wonder then that the two leading American DFS operators, DraftKings and 
FanDuel, reportedly spent a combined total of $205.9 million on TV adverts airing 
nationally across both network and cable from the beginning of the year until 5 
October 2015.  
 
That was a very significant date. It was on that day that The New York Times broke 
the news that an employee of DraftKings, allegedly armed with insider information 
(although this was subsequently denied by DraftKings), had played and won 
$350,000 playing DFS contests on FanDuel. 
 
Since then, despite both of the industry leaders banning their employees from 
participating in DFS contests, daily fantasy sports have repeatedly hit the headlines, 
and not only in the industry media.  
 
In a period of less than 6 weeks from what may yet turn out to have been Black 
Monday for the DFS industry: 
 

• The Nevada Gaming Control Board announced that: 
“In short, daily fantasy sports constitute sports pools and gambling 
games. They may also constitute lotteries, depending on the test 
applied by the Nevada Supreme Court. As a result, pay-to-play daily 
fantasy sports cannot be offered in Nevada without licensure”. 
 

• More recently, on 10 November, New York State’s Attorney General told 
both DraftKings and FanDuel to stop taking players in the state on the 
grounds that their operations amount to illegal gambling and he accused 
them of being “leaders of a massive, multi-billion-dollar scheme intended to 
evade the law and fleece sports fans across the country” 
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• DraftKings has responded by releasing a statement to the media saying “We 

intend to pursue this fight to the fullest to ensure that hundreds of thousands 
of New York fantasy sports fans can continue to play the games they love” 
and FanDuel has been reported as saying that it will also challenge the 
decision of the New York Attorney General. This is hardly surprising as the 
New York Times has reported that the state is the largest individual market 
for the operators, with a combined active player pool representing in total 
13% of the operators’ current customer base. 
 

• The above followed introduction by New York State Assembly member Felix 
Ortiz of a bill to regulate DFS by adding the phrase “fantasy sports gaming” 
to the state’s gambling code 

 
• Draft bills have also been introduced in Illinois, California and Florida to 

regulate fantasy contests and games (including by a system of licensing in 
California and Florida)  

 
• Concerns have been expressed in Michigan, Georgia and Minnesota that 

DFS may constitute sports gambling 
 

• Massachusetts has decided that some form of regulation is necessary but 
Pennsylvania and Washington State are still wondering what to do, as is 
New Jersey even though their Assemblyman Troy Singleton said: “It is clear 
that chance is a material factor into the outcome”, reportedly adding: “I’ve 
lost to my wife a number of times in daily fantasy sports, and I know she 
doesn’t have as much skill”  

 
• In the face of rather more forensic criticism than that, the Daily Fantasy 

Sports Alliance has been launched “to independently represent players, 
assure fair play, consumer protection, and speak out on behalf of players in 
regulatory and legislative hearings” 
 

• Most recently of all, the New York Post has quoted a Washington DC source 
as saying that the US Department of Justice would “move to declare daily 
fantasy site activity gambling” and that it was “expected to take some action” 
on the DFS issue before the end of this year. 

 
• On a wider scale, it has been reported that the consensus reached at last 

month’s International Association of Gaming Regulators Conference in Peru 
was that DFS should be regulated in light of concerns about game integrity 
and fairness, money laundering and responsible gambling measures 

 
• Within the industry itself, FanDuel CEO Nigel Eccles has called for “the 

sensible regulation of the fantasy sports industry”, including “requirements for 
age and location verification, segregation of user funds, protection of user 
information, safeguards against use of proprietary contest information and 
requiring third party audits” 

 
• Despite this call, the very same trade association of which FanDuel and 

Draftkings are members – the Fantasy Sports Trade Association – has now 
formed a self-regulatory body called the Fantasy Sports Control Agency, with 
a view to avoiding outside regulation and instead creating a system to ensure 
ethics and integrity across the fantasy industry as a whole  
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• However, Nevada Senator Harry Reid has hit out at proposals such as this, 

stating that self-regulation would not be enough to police and oversee what 
he described as “unregulated, illegal gambling” and “what is essentially 
gambling by another name” 

 
And that is what is at the core of the difference between that side of the Atlantic 
Ocean and this side. 

The dramatic growth in the US of daily fantasy sports has been an unintended but 
direct consequence of the Unlawful Internet Gambling Enforcement Act. Putting 
things simply, fantasy sports are exempted from the prohibitions on online gambling 
imposed by UIGEA because they have been viewed as being skill-based games.  

There are those who contend that whilst the knowledge and judgment employed by 
players in a season-long fantasy league game could be considered to make it a 
game of skill, the emergence of daily fantasy games (brought about by rapid 
technological advancements that many think have shortened players’ attention 
spans) has blurred the lines between a skill game and a game of chance.  

However, what is often disregarded is that UIGEA does not exempt fantasy sports 
from the effect of individual state laws and not all US states regard fantasy sports as 
games of skill. In fact, even before this recent storm blew up, twelve or so individual 
US states took the view that even if it does not predominate, the element of chance 
involved in fantasy sports renders it an illegal gambling activity.  

As a result, whilst Maryland, for example, expressly legalized fantasy sports in 2012, 
by declaring it not to be gambling, other states take the view that if the prizes are 
based, wholly or in part, on the number of participants (rather than being fixed prizes 
known in advance) then the entry fees constitute illegal wagers. This accounts for the 
fact that both FanDuel’s and DraftKings’ Terms of Use have previously disqualified 
residents of Arizona, Iowa, Louisiana, Montana and Washington. 

None of this, however, has daunted the market leaders. Nigel Eccles of FanDuel has 
said: “There’s huge opportunity internationally. I’d say in 10 years time, maybe only 
40 percent of our revenues would come from the U.S.” 

His company has a pending operating licence application with the Gambling 
Commission here in the UK, although intriguingly it is, so far at least, applying solely 
for a remote gambling software licence, unlike DraftKings who have already obtained 
a combined remote pool betting and gambling software licence, as have Mondogoal 
who are also licensed as a remote betting intermediary.   

So will there be a similar explosion this side of the Atlantic Ocean? That is not to 
suggest that there is not already an established season-long model over here, but 
will the UK and the rest of Europe experience the same remarkable growth in daily 
fantasy sports that has occurred in the US?  

I certainly know from the increasing number of new clients approaching my company 
for advice that they hope to replicate that success here in the UK, with a belief that 
daily contests and in-play opportunities will provide a far more attractive customer 
proposition than the traditional season-long format. 

One such believer is Viral Interactive, that has been awarded a UK pool betting 
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license for the operation of its daily fantasy sports brand FantasyBet. You may have 
read reports last week of it introducing a “combination of innovative daily fantasy 
sports features such as ‘Flash Mode’ that gives fantasy managers only three minutes 
to set-up and submit a team” which the company claims adds further social gaming 
and in-play entertainment elements for players. 

However, as is currently the case in the US with differing gambling laws in different 
states, operators targeting the wider European market will need to take careful 
account of the differing laws relating to fantasy sports applicable in different 
European countries. Unfortunately, not all have taken the same view as the German 
Federal Administrative Court, which, in October 2013, held that a Bundesliga 
manager game, in the format of a fantasy league, was not to be classified as a game 
of chance under the much criticised Inter-State Treaty of Gambling. 

In the UK, any remaining doubt about the true character of fantasy sports was 
removed by section 11 of the Gambling Act 2005. Before then, different examples of 
fantasy “competitions” had been the subject of UK court proceedings brought by the 
tax authorities to determine whether they were liable to betting duty, culminating in a 
1998 case when the Court of Appeal decided that the “Fantasy Fund Manager” 
competition run by News International Newspapers constituted pool betting.   

Section 11 provides that a person makes a bet (despite the fact that he does not 
deposit a stake in the normal way of betting) if: 

• he participates in an arrangement in the course of which participants are 
required to guess (which includes predicting using skill or judgment): 

o the outcome of a race, competition or other event or process, 
o the likelihood of anything occurring or not occurring, or 
o whether anything is or is not true, 

• he is required to pay to participate, and 
• if his guess is accurate, or more accurate than other guesses, he is to— 

o win a prize, or 
o enter a class among whom one or more prizes are to be allocated 

(whether or not wholly by chance). 

The Government’s Explanatory Notes to section 11 underline the intention behind 
section 11, as follows: “The effect of making such schemes subject to regulation as 
betting is to ensure that all the relevant protections provided by the Act in respect of 
betting apply. Therefore, schemes such as “fantasy football” competitions or the 
Racing Post’s “Ten to Follow” competition will be regulated in the same way as bets 
placed on single events”. 

As a result, anyone wishing to provide “pay to participate” fantasy sports online 
requires an operating licence from the Gambling Commission.  

It is perhaps worth mentioning that coincidentally just days before the news broke of 
the alleged DraftKings insider information issue, the Gambling Commission raised its 
own concern in a fresh consultation paper that a conflict of interest may arise if an 
employee of a British licensed operator sees an emerging suspicious trend in betting 
markets and uses that insider information to place bets in his or her own interests. 

Notwithstanding the absence of a regulatory and licensing regime in the US, the 
major DFS operators there have not been making huge profits, not surprisingly given 
substantial expenditure on technology improvements, their high payouts to winners 
and the massive marketing and advertising costs I mentioned earlier.  
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By way of contrast, taking into account: 

• the requirement for a gambling licence in the UK, coupled with 
• its accompanying point of consumption tax regime and  
• the fact that, unlike the US, the UK has a very long-established and well 

serviced sports betting market that can now even place bets directly on in-
game features, with the consequence that 

• no “substitute” is needed in the same way for sports betting,  

it must surely be questionable whether a similar explosion in daily fantasy sports is 
really about to erupt on this side of the Atlantic Ocean or, at the very least, here in 
the UK. 

It may yet be that the biggest change will be experienced not here but back in the US 
if, as the latest industry headlines confirm, the American Gaming Association is 
shifting its approach to sports betting which may see it supporting wider regulation in 
a bid to better combat illegal operators. This follows its CEO Geoff Freeman saying 
that the fantasy sports debate could operate to “spur the legalisation of sports betting 
in America”.  

Now that may truly not be the stuff of fantasy. 

 

Note:	This	document	is	not	intended	to	be	a	comprehensive	review	of	all	developments	in	
the	law	or	practice,	or	to	cover	all	aspects	of	those	referred	to.	Readers	should	take	legal	
advice	before	applying	the	information	contained	in	this	publication	to	specific	issues	or	
transactions.		
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