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A s I write this, one of the Premier 
League’s plum fixtures of the season 
has finished in a 1-1 draw – Manchester 
United v Arsenal at Old Traff ord, result-

ing in Jose Mourinho declaring that his team are 
the unluckiest in England.

There are regrettably still some operators who 
are riding their luck in thinking that they can get 
away with using foreign satellite services to show 
Premier League football matches in their pubs 
and bars.

The latest case to go through the courts has 
been the Football Association Premier League 
Limited (FAPL) v Anthony William Luxton, in which 
judgment by the Court of Appeal was delivered on 
9 November.

Mr Luxton was appealing against a £65,000 fine 
imposed on him nearly three years ago for using a 
domestic satellite decoder card, which had origi-
nally been sold by a Danish broadcaster and was 
not licensed for use in a commercial venue or for 
public performances, to show Swansea City Premier 
League matches in his pub in that city. 

In January 2014, the High Court had grant-
ed summary judgment against Mr Luxton 
on the basis that he had no arguable de-
fence to the claim by FAPL that, in using a 
domestic satellite decoder card rather than 
a commercial one, he was using FAPL’s 
copyright works without its consent.

Previous cases have gone 
in FAPL’s favour, with rul-
ings that their on-
screen graph-
ics and logos 
incorporated 
into the live feeds of football match-
es are copyright protected works enabling success-
ful actions for copyright infringement. 

However, those advising Mr Luxton on his appeal 

sought to rely on European law in arguing that exclu-
sive licences preventing the supply of foreign satel-
lite decoder cards into other EU Member States are 
anti-competitive and unlawful, that the proceedings 
brought by FAPL amounted to an illicit attempt to 
prevent their client from obtaining and using a for-
eign decoder card, in breach of Articles 56 and 101 of 
the EU Treaty of Rome and, as a result, FAPL should 
be prevented from exercising its copyright in respect 
of the domestic foreign card.

The Court of Appeal was unimpressed with those 
arguments. It found that the right relied upon by 
FAPL to prevent the unauthorised communication to 
the public of its copyright works arose from the fact 
that the decoder card being used was only author-
ised for use in domestic premises and it could there-
fore also be enforced against any person in the UK 
who used for commercial purposes a domestic card 
issued by FAPL’s UK licensees. The Court of Appeal 
also concluded that it could not really be said that Mr 
Luxton’s use of the domestic decoder card was the 
consequence of FAPL’s agreements and practices. 

The appeal accordingly failed.
So the legal position is un-

changed. As a spokesman for 
FAPL said aft er the Court of Ap-
peal delivered its judgment: 
“This decision further illus-
trates the huge risks publicans 
take when they make unau-
thorised broadcasts of our 

matches in their premises. 
Sky Sports and BT Sport 
are the only authorised 
broadcasters of live Pre-
mier League football in 
the UK and legal action 

will continue to be taken against those who supply 
illegal systems, and those publicans who use them 
in their establishments.”   

David Clift on, director of Clift on Davies Consultancy 
Limited, reports on the latest development in the long-
running saga of litigation between the Premier League 
and pubs using foreign satellite decoder cards 

Q: Is it correct that tied tenants of  the large 
pubcos will lose their Market Rent Only 
right if  their pub is sold?
A: As is made clear in the government’s April 2016 

Response to the Pubs Code and Pubs Code Ad-

judicator Consultation, section 69 of  the Small 

Business, Enterprise and Employment Act enti-

tles tenants whose pub is sold to a company not 

covered by the Pubs Code, to the continued pro-

tection of  the Pubs Code – excluding entitlement 

to the MRO option – until the tenancy or licence 

MVL[�WZ�\PM�KWVKT][QWV�WN �\PM�Å�Z[\�ZMV\�I[[M[[UMV\��
_PQKPM^MZ�Q[�MIZTQMZ��1N �aW]�IZM�TQSMTa�\W�JM�Iٺ�MK\ML�
by this, it would be a good idea to seek professional 

advice to ensure that your rights are recognised 

and protected.

Q: Why is Liverpool’s decision to introduce 
a Late Night Levy so controversial?
A: In its guidance on the Late Night Levy, the 
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to introduce, vary or end the requirement for the 

Late Night Levy should be made by the full coun-

cil. The situation that has arisen in Liverpool is un-

usual because the council’s decision to introduce 
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against the recommendation of  its own licensing 

committee following an extensive consultation 

process which determined that “net levy income 
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provements in policing the night-time economy” 

and “a levy could only be fairly introduced if  the 

supply period starts later than midnight”.

Q: I am leaving it late to apply for TENs for 
extended hours during the period leading 
up to Christmas. What are the deadlines?
A: It depends on when you want the extended 

hours to apply. If  you want to extend hours on the 

weekend before the Christmas weekend, because 

10 working days’ notice is required, you would 

have needed to apply for a normal TEN by 1 De-

cember for extended hours on Friday 16 Decem-

ber. However, you could still apply by 8 December 
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