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T
he principal legislation governing al-
cohol sales in Scotland is the 
Licensing (Scotland) Act 
2005. That statute 

has been the subject of a 
number of changes intro-
duced with eff ect from 
15 May 2017 by the Air 
Weapons and Licens-
ing (Scotland) Act 2015, 
the most significant of 
which I will touch on in 
this article.

Local licensing boards 
have a wide discretion to de-
termine appropriate licensing ar-
rangements according to local needs and 
circumstances, as evidenced by a recent Sheriff  Court 
decision holding that the North Lanarkshire Licens-
ing Board was right to refuse the grant of a personal 
licence to an applicant considered likely to have 
knowledge of cannabis cultivation close to where 
she lived. That discretion has now been further wid-
ened by the introduction of a new ‘not fit and proper’ 
ground for refusal of a new licence or transfer appli-
cation or for revocation in the case of a premises or 
personal licence review.

Application of that ‘fit and proper’ test must have 
regard to the licensing objectives under the Licens-
ing (Scotland) Act 2005, which essentially mirror 
those under the Licensing Act 2003 applicable in 
England and Wales, subject to one very material 
diff erence in that ‘promoting and improving public 
health’ is an additional objective in Scotland. While 
suggestions that such an objective should be intro-
duced south of the border were recently rejected by 
the House of Lords Select Committee, its incorpora-
tion within Scottish licensing law reflected the fact 
that Scotland has long experienced higher rates of 
alcohol-related death (including liver disease) than 
the rest of Great Britain.

However, concerted alcohol harm reduction 
measures since 2008, including a national pro-
gramme of ‘alcohol brief interventions’, resulted in 

considerable reductions in such deaths. That aim was 
also behind the passing by the Scottish government 

of the Alcohol (Minimum Pricing) (Scotland) 
Act 2012, proposing a minimum unit 

price (MUP) for 
alcohol of 50p, 
i m p l e m e n t a -

tion of which has 
been delayed by a very 

lengthy judicial challenge 
from the Scotch Whisky Asso-

ciation, including a December 
2015 ruling by the Court of Jus-

tice of the European Union that it 
was for the Scottish Inner House of 

the Court of Session to decide on MUP. 
The final chapter of this drawn-out saga will take 

place on 24 and 25 July when the Supreme Court in 
London finally determines the issue. 

That will have bearing on the rest of Great Britain, 
because the House of Lords Committee recognised 
the potential benefits of MUP and said that England 
and Wales should follow Scotland if MUP is proven 
to be eff ective. It’s worth noting that the Committee 
also recommended mirroring Scotland’s restric-
tions that apply to the off -trade regarding restricting 
advertising and banning multi-buy discounts.

Other changes introduced by the Air Weapons 
and Licensing Act include:
• Expansion of the licensing objective of protecting 

children from harm to specifically include 16 and 
17-year-olds.

• A new off ence if an adult buys and supplies alco-
hol to an under 18-year-old for consumption in a 
public place.

• Changes to the procedure in relation to notifica-
tions of relevant off ences and foreign off ences.

• New powers to Licensing Standards Off icers to 
report personal licence holders to the Licens-
ing Board for conduct inconsistent with the li-
censing objectives, that will trigger a personal 
licence review.

• Production by Licensing Boards of annual re-
ports, including financial reports.    

Suzanne Davies comments on recent 
developments in Scottish licensing law

Q: Will the General Election results in Scot-

A: It’s true that the General Election saw the SNP 
lose a substantial number of  seats in the House of  
Commons, arguably throwing into doubt a second 
Scottish independence referendum any time soon. 
However, from a licensing perspective, the election 

regulation of  alcohol sales is the responsibility of  
the Scottish government.

Q: Is it true that further restrictions of  alcohol 

A: I think you may be referring to a recent report by 
Alcohol Focus Scotland entitled ‘Promoting good 
health from childhood. Reducing the impact of  al-
cohol marketing on children in Scotland’ that called 
for the introduction of  new laws restricting alcohol 
advertisements. The report made 13 recommen-
dations including banning alcohol adverts on TV 
between 6am and 11pm, restricting alcohol adverts 
not only on social media but also in business-to-
consumer publications and to those that are aimed 
at adults, prohibiting outdoor alcohol advertising 
and advertising in public spaces, ending alcohol 
advertising of  sports/music/cultural events and 
the establishment of  an independent taskforce to 
oversee development and implementation of  alco-
hol marketing restrictions in Scotland. The Scottish 
government’s formal reaction is awaited.

pal judgment in April in the case of  Martin Mc-
Coll Limited v West Dunbartonshire Licensing 
Board, in which it was accepted that the Board 
was entitled to treat the creation of  new jobs as 
a positive public health aspect that might justify 
an exception to its policy on over-provision. This 
was based on its over-provision policy that allowed 

increased employment opportunities. As a result, 
when such a policy applies, it is possible for an ap-
plicant for a licence, seeking to rebut the presump-
tion that the licence should be refused, to argue 

would result from the grant of  the licence.
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