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Our concerns

We have become aware that some licensees have been including non-
disclosure clauses within settlement agreements with consumers and we are
continuing our investigation into these. Some of these agreements may have
had the e=ect of preventing those consumers from reporting regulatory
concerns to us, by either excluding disclosure to any third party or, in some
cases, explicitly preventing customers from contacting the Gambling
Commission.

We recognise that in certain commercial contexts, use of NDAs is
commonplace and such agreements, when used properly, can beneDt both
parties. Examples of appropriate use might include resolving supplier or
intellectual property disputes. This statement should not be taken to prohibit
the use of NDAs in appropriate circumstances.

However, we are keen to ensure that:
non-disclosure clauses do not result in consumers feeling they are unable to notify the
Commission or other regulators or law enforcement agencies of conduct which
might otherwise be reported
licensees notify the Commission of o=ences under the Gambling Act, including
breaches of licence conditions or social responsibility codes of practice
consumers do not refrain from reporting matters to the Commission because they
anticipate a settlement which contains a condition that states they will not complain to
the Commission
those su=ering gambling-related harm can freely discuss their gambling history with
treatment providers.

This statement provides a reminder of some of the key issues and risks of
which licensees should be aware.

Requirements
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As set out in paragraph 4.2 of our Statement of principles for licensing and
regulation, the Commission expects operators to:

work with the Commission in an open and co-operative way
comply with both the letter and spirit of their licence and associated Commission
regulations
disclose to the Commission anything which the Commission would reasonably expect
to know
conduct their business with integrity
act with due care, skill, and diligence
take care to organise and control their a=airs responsibly and e=ectively and have
adequate systems and controls to minimise the risks to the licensing objectives
have due regard to the interests of consumers and treat them fairly
have due regard to the information needs of consumers and communicate with them in
a way that is clear and not misleading.

Similar expectations apply to personal licensees and any attempt to prevent a
person from complaining or providing information to us about regulatory
failings will contravene these provisions.

Licence Condition 15 of the Licence conditions and codes of practice requires
operators to:

as soon as reasonably practicable provide the Commission or ensure that the
Commission is provided with any information that they know relates to or suspect may
relate to the commission of an o=ence under the Act, including an o=ence resulting
from a breach of a licence condition or a code provision having the e=ect of a licence
condition (15.1.1) (non-betting operators)
as soon as reasonably practicable provide the Commission or ensure the Commission is
provided with any information from whatever source that they eitherknow relates to or
suspect may relate to the commission of an o=ence under the Act, including an o=ence
resulting from a breach of a licence condition or a code provision having the e=ect of a
licence condition; or suspect may lead the Commission to consider making an order to
void a bet. (15.1.2) (betting operators)
notify the Commission of any criminal investigation by a law enforcement agency in
any jurisdiction to which:

the licensee is involved (included, but not limited to investigations of crimes
allegedly committed against the licensee or involving the gambling facilities
provided under the licence), AND
the circumstances are such that the Commission might reasonably be expected to
question whether the licensee’s measures to keep crime out of gambling had
failed (15.2.1, paragraph 19b)

notify the Commission upon the making of a disclosure pursuant to section 330, 331,
332 or 338 of the Proceeds of Crime Act 2002 or section 19, 20, 21, 21ZA, 21ZB or 21A of
the Terrorism Act 2000 (a suspicious activity report) (15.2.1 para .24)

Other reporting requirements (such as those under condition 15.2.2) may also
be relevant, depending on the circumstances of each case. 

https://www.gamblingcommission.gov.uk/PDF/Statement-of-principles-for-licensing-and-regulation.pdf
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Our expectations

We consider that non-disclosure clauses would be improperly used if their
e=ect was to:

prevent, impede or deter, a person from:
reporting misconduct, or a breach of our regulatory requirements to us, or making
an equivalent report to any other body responsible for supervising or regulating
the matters in question
making a protected disclosure under the Public Interest Disclosure Act 1998
reporting an o=ence to a law enforcement agency
co-operating with a criminal investigation or prosecution
seeking treatment for problem gambling and discussing their gambling history
with treatment providers

in]uence the substance of such a report, disclosure or co-operation

Non-disclosure clauses or other settlement terms must not stipulate, and the
person expected to agree the settlement agreement must not be given the
impression, that reporting or disclosure as set out above is prohibited. It may
be appropriate for the settlement agreement itself to be clear about what
disclosures are not prohibited by the non-disclosure clause.

For avoidance of doubt:
the above expectations apply to any clause which purports to restrict disclosure to third
parties, and not just clauses which speciDcally name the Gambling Commission
compliance with the above expectation will not be achieved by including an exemption
clause in the settlement agreement which states that a customer may report the matter
to a regulator if they are required to do so.

If a customer in the course of negotiating a settlement agreement states that
they intend to report a matter to the Commission, we expect licensees will
normally be able to inform the customer that they have already self-reported
the incident. In appropriate cases the licensee may also have made a
suspicious activity report and informed us of this, in accordance with
paragraph 24 of Licence Condition 15.2.1.

When there is a failure to self-report to us as required by Licence Condition 15,
and there has also been a settlement agreement containing an NDA
concluded in relation to the underlying facts, this may be seen as an
aggravating factor in any regulatory action the Commission may choose to
take.

If the agreement is or forms part of a settlement agreement under the
Employment Rights Act 1996, you should ensure that you are aware of the



requirements governing those agreements, including for the employee to be
in receipt of independent advice. You will also need to ensure that the NDA
does not include clauses known to be unenforceable.

Enforcement action

Failure to take this statement into account may result in regulatory action.
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Co-creation workshops – data and harm prevention

Gambling Commission facilitates a co-creation work…

 31 January 2019
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Co-creation workshops – safer gambling

The Gambling Commission hosted a co-creation works…

 25 January 2019
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Co-creation workshops – a look into alternative models

The Gambling Commission's Insight team has raising…

 25 January 2019
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