
/ N E W S  A N A LY S I S /

10 \
News analysis
UKGC age check

The Gambling Commission’s 
latest bout of toughening up 
with regard to the regulations 
surrounding the UK online gam-

bling market came at the start of Feb-
ruary with the publication of the latest 
rules on age-verification processes.   

Formulated after an open consulta-
tion, the Commission says that ending 
the 72-hour limit on the verification of 
the age of a consumer will bring to an 
end the potential for consumer com-
plaints about having to supply identity 
information for the withdrawal of funds. 
It will also help operators to more quick-
ly identify consumers who have already 
self-excluded. But it is the impact on 
operators’ ability to market free-to-play 
games in particular that is the cause of 

more concern among sector watchers.
Licensees must now have verified a 

customer’s age before they can access 
any free-to-play versions of gambling 
games on their sites. As the Commission 
stated in its press release: “While free-to-
play games are not technically gambling 
(there is no prize involved), there is no 
legitimate reason why they should be 
available to children.”

The message was hammered home 
by Jeremy Wright, the secretary of state 
for the Department for Digital, Culture, 
Media and Sport (DCMS). “By extending 
strong age-verification rules to free-to-
play games, we are creating a much safer 
online environment for children, helping 
to shut down a possible gateway to gam-
bling-related harm,” he said.            
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The social net        

David Clifton, co-founder at legal con-
sultancy Clifton Davies, points out that 
while this new restriction will only apply 
to licensed operators, there is a warning 
embedded within the full consultation 
response document.

Pointing to the previous decision not 
to broaden the scope of the Commission 
oversight to social games and social casi-
no providers, the Commission does warn 
that whether it goes back to the govern-
ment to enhance its brief depends on the 
behaviour of the social sector itself.

For the sector to avoid this fate will de-
pend on the social casino industry “pur-
suing a proactive and credible approach 
to social responsibility and an awareness 
of potential harm which must continue 
to encompass best practice consumer 
protection measures”.

To hammer home the message over 
the direction of travel, a week later the 
Advertising Standards Authority (ASA) 
came up with a slew of new guidance 
around ads appealing to the under-age.
These new rules included new warnings 
on the use of social media and websites 
where under-18s are likely to see ads, as 
well as new rules on social gaming where 
the games involve simulated gambling- 
like activity. 

“Such games should not be used to 
promote real-money gambling products,” 
the ASA advice said. “Where social and 
online games feature marketing com-
munications for gambling games, they 
should not be directed at under-18s.” 
It also made mention of influencers, 
suggesting operators should obtain audi-
ence data to ensure that less than 25% of 
the following is under 25.

This new advice came after the ASA’s 
decision at the start of February against 
tombola over ads carried by the ‘I’m a Ce-
lebrity, Get Me Out of Here’ app. The ASA 
found against tombola despite its efforts 
to ensure its entire sponsorship package 
with ITV was age-appropriate and would 
be targeting over-18s. The ASA found all 
ads were displayed to all users and there 
was “no mechanisms built into the app 
to target ads towards, or direct them 
away from, certain groups of users”.

The findings continued: “In the con-
text of an app that was likely to be used 
by under-18s, but which did not have a 
mechanism through which age-restricted 
ads could be targeted only to the appro-

priate age group, we considered tombola 
arcade should not have used the app to 
deliver gambling ads to consumers. We 
considered the advertiser had not taken 
sufficient care, through the selection of 
media, to ensure the ads were directed 
at an audience aged 18 and over so as to 
minimise under-18s’ exposure to them.”

Taken together with the new overall 
guidance, this could have a chilling 
effect on the potential for gambling 
operators to advertise their product on 
social games. Sarah McDonald, a senior 
associate at Wiggin, points out that the 
ASA had previously ruled along similar 
lines in two separate cases where com-
plaints were upheld against Greentube 
and William Hill. 

In both instances it was made plain 
that serving gambling ads to users where 
the account was logged in as over the 
age of 18 was not sufficient to satisfy the 
obligation to, in the ASA’s words, “take 
all reasonable steps to exclude underage 
consumers from the targeted audience 
by using interest-based targeting tools”.

Further, McDonald also points to 
a decision against Spotify where the 
ASA found that even if an ad is not for 
an age-restricted product, if the media 
used to communicate the ad could be 
regarded as having “particular appeal 
to children”, regardless of the actual 
viewer demographic, it should be socially 
responsible with the ads it shows.

“Given that most apps can be down-
loaded by the under-18s (and even if there 
is a minimum age requirement, this is 
not a robust age-verification mechanism) 
this has the effect of ruling out mobile 
apps for gambling adverts, unless there 
are targeting tools which sufficiently ex-
clude children and young persons from 
the audience,” says McDonald.

“This will also apply to advertising 
on social media platforms – unless the 
operator can use interest-based targeting 
to partition the audience, the relevant 
media will not be appropriate.”

As she says, in short it means “the app 
is not to blame” for any age-verification 
failures, leaving operators on the hook 
when there isn’t certainty over any ads 
being seen by children. 

Richard Williams, partner at Joelson, 
agrees. “The moves make it very hard 
for the providers of apps to say with any 
certainty that their audience is definitely 
over-18,” he says.

A tightening noose    

Taken together, these latest moves on 
the part of the Commission and the ASA 
are significant. “I think everyone would 
agree that the Commission has most cer-
tainly been exerting an ever-tighter grip 
on the UK gambling sector ever since the 
consumer protection focus came much 
more to the fore in 2014/15,” says Clifton.

The degree to which this is a reaction 
to failings on the part of the operators, 
an over-zealous regulatory atmosphere 
or genuine consumer concern is up for 
debate. But Clifton worries that if it is the 
“rapidly increasing adverse public opin-
ion” that is being picked up by the poli-
ticians, then the sector should be fearful 
that a severe corrective crackdown could 
threaten to “completely erode the essen-
tial fun element of gambling enjoyed 
by responsible consumers of gambling 
products”.

This is the backdrop to the debate go-
ing on around gambling and advertising 
where under the auspices of the Industry 
Group for Responsible Gambling the 
major firms have moved to institute a 
voluntary ban on pre-watershed TV ads 
for gambling. Whether this will work in 
taking some of the sting out of the cur-
rent arguments is open to question but, 
as Williams points out, the likelihood of 
any future government finding the time 
to move towards an Italian-style total 
ban is slim.

“If we were to get a ban on advertising, 
then it would have to be via primary 
legislation, and it’s hard to see whether 
it is a top priority for either party,” he 
says. However, we can expect further 
action from a Commission that – even if 
it doesn’t deem it necessary to attend a 
premier industry event taking place on 
its doorstep – clearly feels there are more 
issues to engage on regulatory-wise.

Williams feels that mandatory loss 
limits will be the next issue tackled by 
the Commission while Clifton believes it 
is the Commission’s recent stress on the 
treatment of the customer that will be 
the area it pronounces on next. 

“With a consultation looming on 
plans to make explicit its expectations 
about how operators should interact 
with customers who may be experiencing 
gambling-related harm, I think the topic 
of customer interactions will become 
even more of a regulatory enforcement 
hot potato than it is already,” he says. 


