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When the going gets tough…
Suzanne Davies explains some of the issues that must be borne 
in mind if Covid-19 restrictions threaten even otherwise viable 
businesses with the spectre of insolvency

As I write this, so much is up in the air – including a potential judicial review challenge 
to the 10pm curfew for all hospitality premises – that I can’t help but wonder what else 
will have developed by the time you are reading it. Regrettably, I suspect that the trading 
challenges for all pub and bar operators will be no less than they are currently. 

For those facing the most extreme financial concerns, some assistance has been 
provided by the extension until 31 December 2020 of the prohibition on creditors filing 
statutory demands and winding up petitions for Covid-19-related debts. In addition, 
businesses struggling to pay their rent due to the pandemic continue to be protected 
from the threat of eviction until the end of the year.

However, with recent industry research finding that, without further government 
support, a quarter of hospitality businesses believe they could fail in the period leading 
up to Christmas, it has become even more worrying that the temporary suspension of 
company directors’ personal liability for wrongful trading was not extended beyond 30 
September.

Before then, the Corporate Insolvency and Governance Act 2020 had removed the 
threat of such personal liability, enabling directors to continue trading their company 
throughout the crisis even if they were uncertain that the company may not be able to 
avoid insolvency in the future.

Important licensing considerations also need to be borne in mind if an act of 
insolvency occurs. That is because in such circumstances, all premises licences held by 
the company will automatically lapse and, unless an appropriate application is made 
within 28 days by either (a) the respective freeholders or long leaseholders of each 
premises or (b) the insolvency practitioner appointed as a Liquidator or Administrator 
(or, as we are increasingly seeing these days, working on a CVA alongside an operator), 
they will expire.

Recently I have been approached by a number of clients wanting to ‘revive’ licences 
that have expired in the above circumstances. I have had no alternative but to advise 
them that it has been too late for them to do so because the required application was not 
made in time. The only alternative has been to apply for a wholly new premises licence.

This can present a major difficulty if, as has been the case with some matters 
I have handled recently, the premises are located in a cumulative impact zone, 
with the consequence that any application for a new premises licence carries with 
it a presumption of refusal, meaning that an applicant has to demonstrate to the 
satisfaction of the Licensing Committee that the application should be granted as an 
exception to policy.

If representations opposing the application are made, alleging previous crime, 
noise or other nuisance related problems associated with the premises, a difficult task 
can border on the impossible unless the applicant is represented by an experienced 
licensing specialist. It also raises the potential for any new licence that may be granted 
to be subjected to considerably more onerous conditions than existed previously.

I am pleased to report success in recent such situations, following me persuading all 
relevant authorities to adopt a pragmatic approach, thereby avoiding representations 
and resulting in the new premises licence being granted unopposed, without any need 
for a hearing. You know where to find me if you need similar help!   

Q: What is a CVA?
A: It’s an abbreviation for a Company Voluntary 
Arrangement, an insolvency procedure designed to 
assist viable businesses that have previously traded 
profitably but are facing immediate liquidity problems 
due, for example, to trading difficulties associated 
with Covid-19 restrictions imposed by government. If 
approved by the required 75% in value of creditors, a 
CVA can enable a company to continue trading under 
the control of the existing directors, restructure or 
reduce its debts with unsecured creditors, close 
unprofitable sites or secure rent reductions and 
avoid appointment of a liquidator. A CVA will not 
work in all situations and anyone considering such 
an arrangement must take advice from a suitably 
experienced insolvency practitioner.

Q: I operate a nightclub and am presently 
banned by the government from re-opening. 
Can I open a café-bar in my premises 
instead?
A: In the absence of any planning restriction or 
premises licence condition preventing you from 
doing so, the answer is likely to be yes. However, 
you will need to look carefully for any less obvious 
problems, for example a historic licence condition 
providing that sales of alcohol must be ancillary to 
music and dancing. All licensing authorities have 
been encouraged to take a pragmatic approach 
in such situations where no significant adverse 
impact on the licensing objectives will take place, 
so discuss it first with your local council’s licensing 
officer. Remember too that any consequential 
changes to the layout of your premises may 
require a variation application to be made. If the 
changes are small and do not impact the licensing 
objectives, you should be able to deal with these by 
way of a minor variation application.

Q: Have changes been made to the Pubs 
Code?
A: I think you are probably thinking about 
changes to the Regulatory Compliance Handbook 
made by the Pubs Code Adjudicator during 
September. You will find full details via the gov.
uk website under the heading ‘PCA Publishes 
Revised Regulatory Compliance Handbook’ but 
they focus on the information on MRO option 
proposals that must be provided by a pub-
owning business to their tied tenants.
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