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It is well over four years now since the first Pubs 
Code Adjudicator (PCA) was appointed in May 
2016 and the Pubs Code came into force two 
months after that.

Since then, the Code has attracted a good 
deal of criticism, even though it is based on 
two seemingly uncontroversial principles, 
namely ‘fair and lawful dealing by pub-owning 
businesses in relation to their tied tenants’ 
and ‘tied tenants should not be worse off than 
they would be if they were not subject to any 
product or service tie’.

Last year, in issue 176 of Pub & Bar, I 
wrote about views and evidence then being 
sought by the Department for Business, 
Energy & Industrial Strategy in advance of the 
government’s first statutory review of the Pubs 
Code and the performance of the PCA, based 
on the first three years of the Code’s operation. 

Fast-forward now to 3 November 2020, the 
date on which the government report on the 
outcome of that review was published, some 
six months after Fiona Dickie succeeded Paul 
Newby as PCA.

The report’s main finding is that while the 
government does not believe the tied tenancy 
model is inherently wrong and considers 
the Code itself to be consistent with the 
overarching principles on which it is based, 
the Code is not consistently delivering the 
outcomes those principles were intended to 
support. 

In other words, the Code is not working as 
well as it should, evidenced by some tenants 
saying they found it hard to exercise their 
Market Rent Only (MRO) rights or that the MRO 
process was weighted against them, with 
issues not being resolved quickly enough by 
arbitration.

The report also expresses concerns that 
provision of access to good information 
and advice to help tenants make informed 
decisions is not always happening, particularly 
in the case of new tenants who are not 
sufficiently aware of their Code rights or 
able to assess whether they are no worse off 

than if they were free-of-tie. This has led the 
government to ask the PCA whether the roles 
of Code Compliance Officers and Business 
Development Managers are being carried out 
as intended.

While the government recognises the 
role played by external arbitrators appointed 
by the PCA to speed up management 
of the arbitration caseload, it has noted 
concerns expressed by both tenants and 
pubcos regarding the extent to which those 
external arbitrators understand the Code’s 
complexities. 

It also wants examples to be publicised 
of the PCA working successfully with pubcos 
to resolve issues and the PCA to clarify how 
information about non-compliance and 
complaints about pub-owning businesses’ 
behaviour are dealt with. 

Although the report has flagged up the 
possibility of future strengthened powers 
for the PCA, that may be unnecessary. I say 
that because just over a fortnight before 
publication of the government report, the PCA 
fined Star Pubs & Bars £2m for frustrating the 
principles of the Pubs Code between 2016 and 
2019 by persistently forcing its tenants to sell 
unreasonable levels of Heineken beers and 
ciders when they requested to go free-of-tie, 
despite repeated regulatory interventions and 
clear arbitration rulings. 

Slamming Star for “systemic corporate 
failures” in its approach to compliance, the 
PCA described the £2m financial penalty as “a 
deterrent to future non-compliant conduct by 
Star and other pub-owning businesses”.  
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EMERGING FROM UNDER THE 
GOVERNMENT’S MICROSCOPE Q:  Is the planning use class for pubs no 

longer A4?
A:  That is correct. Since 1 September 2020, 

pubs have no longer fallen within the A4 Use 
Class category. Changes introduced by the 
Town and Country Planning (Use Classes) 
(Amendment) (England) Regulations 2020 
have placed pubs (as well as wine bars and 
other drinking establishments) in a ‘sui 
generis’ category of their own. Sui generis 
uses cannot be changed to any other use 
without specific planning permission being 
obtained to do so. However, planning 
applications can benefit from using the old 
A4 Use Class or the new sui generis use 
class until 31 July 2021. 

Q:  Can I can sell takeaway beer even 
though my pub’s premises licence 
does not authorise off-sales? 

A:  Under section 11 of the Business and 
Planning Act 2020, a premises licence for 
the sale of alcohol solely for consumption 
on the premises is automatically granted 
a temporary permission (valid until 
30 September 2021) to sell alcohol for 
consumption off the premises, as long as the 
licence was first granted before 22 July 2020. 

Q:  Due to Covid-19 restrictions, I have 
been unable to open my late-night 
bar beyond 10pm and now I can’t 
open at all because of lockdown. Do I 
still have to pay the Late Night Levy?

A:  I am afraid your local authority has no 
power to waive payment of the levy 
and you will remain liable for payment 
throughout the times that you are 
either unable to trade to the later hours 
authorised by your licence or unable to 
open at all. This does seem very unfair 
which is why UKHospitality, the BBPA and 
the British Institute of Innkeeping have 
written to the Crime and Policing Minister, 
calling for local authorities to be given the 
power to cancel levy payments. In my view, 
this could be achieved by brief amending 
legislation, varying relevant provisions 
within the Police Reform and Social 
Responsibility Act 2011. Fingers crossed!
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